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wae Samattete The Negotiable Instruments Law has been 

Instruments Law. passed this year in Alabama, Illinois, West 

Virginia and New Mexico. This is good pro- 

gress towards uniformity. The states that have not yet enacted the law 

have been for some time in the minority and this minority is dwind- 
ling each succeeding year. 


a The forthcoming report of the Standing Law Com- 
in 1907, mittee to the American Bankers’ Association will show 
numerous matters of legislation enacted in a large 
number of states during the present year, in which work the Com- 
mittee has, to a large extent, co-operated. The legislation covers a 
wide range of subjects. Uniformity has been furthered by the enact- 
ment of the Negotiaole Instruments Law in Alabama, Illinois, West 
Virginia and New Mexico; by the enactment of the Warehouse Re- 
ceipts Law in Connecticut, Idaho, Illinois, (slightly modified), Iowa, 
Massachusetts, Montana, New Jersey and New York; and by the 
enactment of the uniform law of Sales in Connecticut, New Jersey 
and Arizona. 

General banking laws have been enacted in Oregon and Washing- 
ton; important laws for the regulation and supervision of banks and 
creating state bank commissioners have been passed in Colorado, Mis- 
souri and West Virginia; the Austin bill regulating state banking has 
been enacted in Illinois but must be ratified by vote of the people; 
and certain provisions regulating banking have been enacted in Arizona. 


A general reserve fund law, which includes trust companies, has 
been enacted in Pennsylvania. The capitalization of banks has been 
regulated in Colorado, Illinois and Nebraska. 

A new trust company law has been enacted in Maine, the trust 
company law of Kansas has been amended, the law as to capitaliza- 
tion of trust companies in Massachusetts has been changed, and se- 
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curity deposits of trust companies in Minnesota have been regulated. 

Examination of banks by state bank examiners has been provided 
in Florida and by committees of directors in Michigan; the bank ex- 
aminer law of California has been amended and the law of Kansas as 
to eligibility of the Bank Commissioner has been changed. Express 
companies issuing money orders have been made subject to the Bank- 
ing Act in Kansas. 

Double liability of stockholders has been provided in Montana and, 
unless ‘‘single liability” is advertised, in Minnesota. The use of 
bank names and _ titles is regulated in Colorado, Montana, Oregon 
and Washington. New regulations concerning loans have been 
made in Montana, Iowa, Minnesota and Wyoming; a depository law 
has been passed in Indiana; surety bonds for public deposits regulated 
in Nebraska; Kansas has authorized payment of deposits to minors; 
protest fees are regulated in Montana; punishment is provided for 
false reports and entries in Pennsylvania, receiving deposits when in- 
solvent in Montana and for false statements and rumors derogatory to 
a bank in New Jersey. Regulations of savings departments of com- 
mercial banks are made in Connecticut and Massachusetts, and life 
insurance by savings banks provided in the last-named state. New 
Jersey prohibits foreign banking unless reciprocal rights are given 
New Jersey banks. New tax laws, or lawsconcerning taxation, have 
been enacted in Indiana, Washington, West Virginia, Montana, 
Oregon and Kansas. Laws regulating private banking have been 
enacted in Colorado, Indiana, Minnesota, Pennsylvania, West Vir- 
ginia, Oregon and Wyoming. 

The short (one year) statute of limitations on forged checks, pro- 
posed by the Standing Law Committee has been enacted in Michigan; 
also in Oregon (30 days) and in Washington (60 days). The Burglary 
with Explosives Law with varying phraseology and punishment, has 
been passed in Colorado, Michigan, Montana, Nebraska, New Jersey, 
North Dakota, Oregon and South Dakota. 

Montana has passed the uniform stock transfer law recommended 
by the Committee; and South Dakota the law defining ‘‘due dili- 
gence” in collection. The law authorizing payment to the survivor 
‘ of a two-name account, circulated by the Standing Law Committee, 
has been enacted in California, Maine, Minnesota, New Jersey, New 
York (also regulates ownership), Oregon and Washington (limited to 
deposits of $300 or less). Laws punishing the issuer of ‘‘ N. G.” checks 
have been enacted ia California and North Carolina. 

Without further particularization, the report of the Standing Law 
Committee will show, in greater detail, the work accomplished during 
the present year, which has been unusually fruitful in the amount of 
beneficial legislation enacted. 
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Directors’ Liabuity. The Supreme Court of the United States has 

finally settled the question of liability of a 
national bank director who, in good faith, attests a report of condition 
which proves false, to one who relies on the report to hisinjury. This 
has been a subject of conflict between the courts of different states, 
some courts holding the attesting director an insurer of the truth of 
the report; others, that he is not liable for falsity if he uses due care. 
The Supreme Court now holds this liability measured and exclusively 
governed by the national bank act, and that under the act, an attest- 
ing director is not liable unless he makes the attestation ‘‘ knowing” 
the report to be false. If he is innocent, he is not liable, even though 
negligent. 

The full text of this important decision is published elsewhere in 
this number and in an article we endeavor to show the former con- 
flicting state of the law, which is now superseded by the rule declared 
by the Supreme Court. 


An interesting difference of opinion is dis- 
closed between the presiding justices of 
the Appellate Division, Third Department, of the New York Su- 
preme Court, over the proper construction of Section 114 of the 
Negotiable Instruments Law with reference to the liability of an 
irregular indorser. The point of difference is this: A draws a 
draft to his own order, which is accepted by B and indorsed by C 
for the purpose of giving credit to the acceptor, B. Upon failure of 
the acceptor to pay, a majority of the court hold the irregular in- 
dorser is liable to the drawer of the draft, who is also payee, but the 
Chief Justice maintains that the law provides no liability in case of an 
indorsement for the purpose of giving credit to an acceptor with a 
drawer, and that such liability does not exist either under the Nego- 
tiable Instruments Law or at Common law. In the report of the case 
which is published in this number, the text of the section of the law 
providing the liability of irregular indorsers is given, and full dis- 
cussion of liability by the majority and minority from their respective 
standpoints. 


irregular Indorser. 


a The amendment of Section 17 of the Banking Law 
Clearing Lien. Of New York which, among other things, prohibits 
a bank which has had notice or knowledge that the 

Superintendent has taken possession of another bank, from asserting 
a lien or charge for subsequent payments, advances or clearances 
upon assets of the suspended bank, in its hands, came as a surprise to 
many bankers. In another part of the JourNnaL we discuss somewhat 
at length the effect of the new law upon the practice of clearing for 
non-members in the New York Clearing House. Clearing banks are 
bound to pay checks on non-members for whom they clear which 





584 THE BANKING LAW JOURNAL. 


come through the exchanges on the morning following the day of 
suspension and these banks hold securities of the non-member banks 
to reimburse themselves against loss. The new law seems to be 
aimed against the enforcement of this security and, if it is effectual 
in preventing a clearing bank, which, by clearing house rule, is 
bound to pay checks against a failed non-member which come through 
the next day’s exchanges, from repaying itself out of the securities 
and assets of the insolvent in its hands, it will lead to the abolition of 
the clearing house rule. We look for some action by the Clearing 
House authorities upon this proposition in the near future. 


Siete Geen Massachusetts has passed a law, which takes 
in Massachusetts. ¢ffect next year, requiring foreign banks doing 

business in the Commonwealth, which receive 
deposits or transact business as a savings bank, to establish a savings 
department in which all such business shall be done and requiring all 
loans and investments of the funds of such department to be made in 
accordance with the statutes governing the investment of deposits in 
savings banks. The statute expressly exempts national banks from 
its operation, presumably in the belief that the state cannot regulate 
savings departments of national banks. But according to the opinion 
of the Attorney-General of New Jersey, published in the Journat for 
July, the state has power to regulate savings deposits and business of 
national banks, so long as Congress does not do so. 


Two:Name Accounts’ !t is now the law of New York, when a de- 
in New York. posit is made in a savings bank inthe names 

of the depositor and another person in form 

to be paid to either or the survivor, that such deposits and any addi- 
tions thereto made by either ‘*‘ become the property of such persons 
as joint tenants.” This is a sweeping creation of title, from which 
important consequences may flow. Heretofore, John Smith, deposit- 
ing his own money in his own and another’s name, payable to either 
or the survivor, may or may not have intended to thereby create 
property rights in the second party to the account. Very often, the 
depositor has made the deposit in this form simply for his own con- 
venience, retaining the pass book in his possession and not intending 
that the second party should be more than an agent, with authority 
to draw money should occasion require. But now, should John 
Smith make a deposit with such intention and thereafter draw it out, 
he has by virtue of this law created a joint ownership in the second 
party and would probably be accountable to the latter for disposition 
of the fund. Of course, after death of the original depositor, the 
statute will do away with the numerous litigated cases over owner- 
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ship of deposits in this form, as between the estate of the original de- 
positor on the one hand and the survivor on the other. The money 
is not only payable, but belongs to the survivor. That settles the 
question of ownership. 

In several states this year, statutes have been enacted authorizing 
the bank to pay deposits in this form to the survivor, as does the New 
York statute. But these other state statutes have merely created 
provisions protecting the bank in making payment, leaving the ques- 
tion of ultimate ownership as between adverse claimants to be settled 
between the parties themselves. The New York statute alone goes 
further and, upon the making of such a deposit, creates a joint title in 
both parties. How this will work in practice remains to be seen. 


Bank Reserves he state of Pennsylvania has enacted a law 
in Pennsytvania. providing for the creation and maintenance of 
a reserve fund in all banks, banking companies, 
savings banks and institutions and trust companies; and elsewhere 
we publish the opinion of the Attorney General rendered to the Bank 
Commissioner construing the provisions of this law. Among other 
questions asked by the Bank Commissioner was whether he might 
confine his approval of reserve depositories to those which were under 
his supervision to which the Attorney General replied that ‘‘you have 
a right to exercise a sound discretion in approving depositories and, 
if you deem it advisable so to do, you may confine your approval to 
such as are under your supervision.” 

Acting under this construction, Bank Commissioner Berkey has, 
we understand, exercised his discretion so as to exclude national 
banks as reserve agents, and confine the depositories to such state 
institutions as are approved by him. This action has led to much 
criticism and complaint and the final word is that the Commissioner’s 
rulings have been temporarily suspended and the whole matter of 
the approval of depositories will be reconsidered at the end of the 
Commissioner's summer vacation. 


Bills of Lading. 4 Meeting of the Committee on Commercial Law 

of the Commissioners on Uniform State Laws 

will be held in Portland, Maine, on August 21st for consideration of 

the ‘‘ second draft of an act to make uniform the law of bills of lading.” 

Following this meeting, there will also be held a meeting of the Com- 

missioners on Uniform State Laws in National Conference on August 

22nd, 23rd and 24th at which the draft of a uniform law on bills of 
lading, as well as other subjects, will be discussed. 

The editor of the Journat will be in attendance at these meetings 

as representative of the Committee on Bills of Lading of the Ameri- 
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can Bankers’ Association. Professor Williston’s original draft of an 
act to make uniform the law of bills of lading was first gone over, 
section by section, at a meeting of the Committee on Commercial Law 
held in Philadelphia in May of this year. At that meeting carriers, 
shippers and bankers were all represented and the draft was ex- 
haustively discussed, the session lasting two days. The second draft, 
now to be considered, embodies modifications and new provisions as. 
a result of that discussion. Whether it will be completed and recom- 
mended for adoption by the Commissioners in National Conference 
at this year’s session cannot be foretold with certainty. The draft 
differs from the proposed act of Congress of the Bankers’ Committee 
in that it is more in the nature of a codification of the entire law gov- 
erning bills of lading, whereas the bankers’ draft covers simply those 
matters essential to security. But in this aspect of security, the draft 
for state enactment goes about as far as does the proposed national 
law, in defining and protecting the rights of assignees and the banker 
would hold about as safe security governed by one, as by the other 
law. The fundamental difference is that one is a proposed state law; 
the other a proposed act of Congress. But each law has its special 
field. A state law would govern intrastate bills of lading, and in the 
absence of an act of Congress, interstate bills as well. A national 
law would govern interstate and foreign bills. The perfection and 
recommendation of the proposed draft of an act to make uniform the 
law of bills of lading in the different states is therefore to be wel- 
comed as an important movement in the line, not only of the banking 
and commercial interests, but of the general welfare. 


Reesceny an Bankers in New York will note a decision by the 

pune Cech. Appellate Division, Second Department, of the 

New York Supreme Court, establishing an im- 

portant exception to the general rule that a bank which pays a check 

upon which its customer’s signature is forged, is bound by the pay- 
ment and cannot recover the money paid. 

The exception is the case where such a forged check is made pay- 
able to bearer and the holder who receives payment has indorsed the 
check in blank. The court gives the following reasons for allowing 
recovery: 

1. The indorsement has the effect of diverting the bank from that 
careful scrutiny it would otherwise be likely to give the check. 

2. The indorser who put the check in circulation facilitated the 
forgery and occupies a different position from the holder of a forged 
check sanctioned by a prior indorsement. 

3. The indorser who cashed the check sustained the loss before the 
check was honored and cannot transfer his loss to the bank and make 
it liable for a loss already sustained, especially where it is not shown 
the bank’s mistake prejudiced him. 

4. The indorsement, not being necessary to transfer, was a guar- 
anty of the signature of the drawer, and the bank had a right to be- 
lieve that the indorser was known to the drawer by proper inquiry. 

Slowly, but surely, the rigid rule of the common law, having its 
origin in the old case of Price v. Neal, binding and concluding a bank 
in every case of mistaken payment or certification of a check contain- 
ing forged signature of its customer, is being modified and supplanted 
by exceptions more in consonance with true principles of justice. 





A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vill. PAYMENT OF CHECKS (Continuep). 


1. CHecks Drawn ‘*Pay To MyseELr.” 
2. Prioriry as BeETweeN CLEARING House anp CounTER CHECKS. 
3. CHecK SIGNED IN BLANK AND STOLEN. 


CHECKS DRAWN ‘‘ PAY TO MYSELF. ” 


HEN a check, drawn in terms ‘‘pay to myself” is presented 
for payment, the question becomes pertinent whether the bank, 


before paying, should require the indorsement of the drawer 

thereon as an acknowledgment of receipt of the money, or 
whether any other precaution should be taken, so that, in the event 
payment was afterwards disputed by the drawer, the bank would be 
protected. The following considerations may be submitted : 

Where a check is drawn ‘‘pay to order of myself,” the indorse- 
ment in blank of the drawer on the back makes the check payable to 
bearer so that should the bank pay it to an unauthorized person it 
would, nevertheless, be protected. But where a check is drawn 
simply ‘‘ pay to myself” without the words ‘‘order of, ” the check is 
not a negotiable order, but is simply an orderto pay to one person 
only, viz., the drawer. The indorsement of the drawer in blank on 
the back in such case would not, we think, have the effect of an 
authorization to pay to any bearer, but would be more in the nature of 
an acknowledgment of receipt of payment. Now, should a man 
draw his check ‘‘ pay to myself,”’ put his name on the back, leave it 
on his desk, from whence it was stolen by an employee, not author- 
ized to receive payment, but known by the bank to be an employee, 
and supposed to have authority, and the bank should make payment 
to the thief, it might raise a serious question whether, even with the 
indorsement, the true fact could not be shown that the check was 
not paid, either to the drawer, or to his authorized representative, 
and the bank suffer in consequence. Very possibly, the drawer 
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would be estopped in such case to deny the validity of the payment, 
but there isa question here. So we think the ‘‘ pay to myself” form 
of check, either with or without the indorsemeni of the drawer, pre- 
sents difficulties and possible dangers, which might be obviated if 
the drawer would make his check ‘‘pay to myself or bearer” under 
which, with or without the indorsement, the bank would be protected 
in making payment. 

As to the law: where a check is made payable to bearer, the courts 
hold that the bank cannot require the indorsement or acknowledg- 
ment of receipt of payment of the bearer who presents it. Where a 
check is made payable to the order of a specified payee, the old com- 
mon law rule was taat here, also, the bank could not require the in- 
dorsment of the payee before paying him the money; but commercial 
usage and banking necessities have led some of the courts to hold that 
the bank is entitled to require the indorsement of the payee in such 
case. The drawer requires the name of the payee on the back of the 
check when it is returned to him as an acknowledgment that the latter 
has received the money. Very many drawers rely upon such indorse- 
ments upon their returned checks as their only voucher for their 
money paid, taking no other receipt or acknowledgment from the 
payee. The bank as the paying agent of the drawer requires such 
payee’s indorsement in the interest of the drawer as well as for its 
own protection. In a recent Tennessee case, where a bank paid a 
check without the indorsement of the payee but could not swear to 
knowledge that the money had been paid to this particular payee, but 
only to the general conclusion that it must have been so paid, because, 
if paid to anyone else than the payee, the indorsement would have 
been required, and against this the payee swore positively that he 
had never received the check or the money upon it, this positive testi- 
mony was held to outweigh the prima facie evidence of payment to 
the payee which the possession of the check by the bank offered, 
coupled with the bank’s conclusion that it must have paid it to the 
payee, and the bank was compelled to pay the money over again. So 
there is a real necessity that the bank require the payee of a check to 
indorse it, as evidence of his receipt of the money, which is coming 
to be recognized by the courts. 

Coming to the form of check ‘‘pay to myself.” This is a non- 
negotiable order on a bank to pay to one person, only, viz., the drawer. 
We know of no case wherein the right of the bank to require indorse- 
ment of the drawer in such case has been considered or decided. 
Looking on the transaction from the bank’s standpoint to see whether 
there is necessity for such indorsement, if the drawer personally pre- 
sents the check but refuses to indorse it and the bank pays it without 
his indorsement, the bank simply possesses an order for payment to 
the drawer, but no evidence outside the prima facie presumption, 
arising from possession of the check, that it has actually paid the 
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money. Two or three months later should the drawer positively 
swear that he had lost the check and never received payment, the 
memory of the bank’s teller could not very likely, in view of the nu- 
merous payments made in the interim, recall payment to the drawer 
personally of this precise check andthe bank would have to rely on 
its general conclusion that it must have been paid to the drawer 
which, before a jury, might or might not outweigh the positive testi- 
mony of the drawer that he had not received payment. So there 
would seem to bea necessity that the bank have some other evicence 
besides that offered by the mere unindorsed check that it had paid 
the money. Then, is the indorsement of the drawer sufficient? 
The bank would then possess an order to pay the drawer and the in- 
dorsement by him, which would be an acknowledgment that he had 
received payment of the money. This would be a much stronger 
voucher and one which it would be much more difficult for the drawer 
to deny; yet, even here, as we have already suggested, it might be 
possible, should such be the fact, for the drawer to claim that the 
check, indorsed by him, had been stolen from his desk by an un- 
authorized employee and that he had never received payment of it, 
and then the question would arise whether he would be estopped by 
negligence or otherwise, to deny that he had received payment and 
the authority of the person who had received it. Were the check 
negotiable, drawn to the order of himself, then the indorsement in 
blank on the back would make it payable to bearer, and the bank 
would be protected; but we cannot bring ourselves tothe conclusion 
that it is entirely safe for a bank to pay a non-negotiable check pay- 
able ‘‘to myself,” even bearing the indorsement of the drawer, unless 
it is in a position to prove by evidence outside of what the check or 
the indorsement would import that it has actually paid such check to 
the drawer or to his authorized representative. Such proof could be 
made by the teller noting on the back at the time of its payment a 
memorandum ‘‘ paid to the drawer personally ” or ‘‘ paid to A. B. for 
the drawer,” knowing that A. B. was authorized by the drawer to re- 
ceive payment. Then, should the validity of the payment be after- 
wards disputed, such memorandum would enable the teller to refresh 
his memory aud testify positively to the fact as to the precise person 
who had received payment. 

The inquiry is simply whether the bank should require the in- 
dorsement of the drawer when it pays a check drawn ‘‘ pay to my- 
self.’’ We think the bank has a right to make such a requirement, 
as the indorsement would afford stronger evidence that the drawer 
had received payment than the mere possession of the order without 
such acknowledgment of receipt of payment on the back in case the 
drawer afterwards denied having received payment ; but we have 
gone further and suggested that even with such indorsement, there 
might be a possibility that the drawer would be permitted to estab- 
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lish the fact, if such it was, that neither he nor an authorized agent, 
had received the money—as where an employee without authority, 
but supposed by the bank to have authority, took the indorsed check 
from his desk and cashed it--and that the bank would not be safe 
even with such indorsement, unless it was in a position to positively 
prove, not by a general conclusion from the course of business, but 
from positive knowledge that it had paid the money specifically 
to the drawer himself or to some person authorized by him to receive 
it. And we have suggested that the drawer be requested to make his 
check payable to ‘‘ self or bearer” or that the teller make some nota- 
tion on the check before paying it sufficient to enable him to posi- 
tively swear as to the identity of the precise person who received the 
money. What we have said, of course, applies only to a non-nego- 
tiable check, ‘‘pay to myself.’’ Where a check is drawn pay to 
‘‘order of myself,” the drawer’s indorsement in blank makes it pay- 
able to bearer, and the bank would then be protected in any event. 


PRIORITY AS BETWEEN CLEARING HOUSE AND COUNTER CHECKS, 


In cities where clearing houses are established for the regular ex- 
change of checks, the question of priority in payment as between 
checks of a customer presented through the clearing house and checks 
of the same customer presented over the counter, sometimes becomes 
important, where the balance is not sufficient to pay all such checks. 
A check, for example, is presented at the counter for payment or cer- 


tification after the regular hour for clearing, but before the clearing 
checks have been posted in the ledgers. Is there any duty resting 
upon the bank to inquire if other checks of the same drawer have been 
received from the clearing house which might exhaust the custom- 
er’s balance ? 

We believe the practice is, and that the law would sustain it, to 
pay a customer’s checks at the counter so long as the balance lasts, ir- 
respective of the returns from clearing, until the same have been 
posted in the ledger. When checks are returned from the clearing, 
they must be assorted and scrutinized before they reach the book- 
keeper, and it would be an impracticable and burdensome rule to re- 
quire the bank, every time a check was presented at the counter, 
which the balance on the books was sufficient to meet, to delay pay- 
ment and search through the mass of clearings, while in process of 
assortment, to ascertain whether there were any of the same customer 
which would exhaust the balance and defeat payment of the check 
presented at the counter. When once charged to the customer’s ac- 
count a check coming through the clearing house is paid; not before. 
The check is not paid by the exchange at the clearing house; under 
rules prevailing in all the clearing houses they are subject to be re- 
turned within a certain time as not good; the determination of the 
bank to pay them is not formed until after the cleared checks are as- 
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sorted and scrutinized and placed in the hands of a bookkeeper, and 
they are not paid until actually charged in the customer’s account. 
Until posting in the ledger, therefore, the bank is entitled to go on pay- 
ing checks presented over the counter, although cleared but unposted 
checks of the same customer are in its hands sufficient to exhaust the 
balance. To state the proposition briefly : checks of a customer pre- 
sented over the counter take precedence in payment over checks of 
the same customer presented through the clearing house, down to the 
time the cleared checks are posted in the ledger against the custom- 
er’s account. 
CHECK SIGNED IN BLANK AND STOLEN. 

Customers frequently sign a number of checks in blank in their 
check book, to be filled out by some confidential clerk, and used as 
occasion requires. If the check book or a single check, signed in 
blank, is left in an unlocked safe or drawer, or upon a desk, and a 
person without authority—a thief—steals a check, fills it out and it is 
paid by the bank without negligence on its own part, the question is 
important whether the customer is responsible, or whether the bank 
will be the loser. 

In the first place it is the settled law that the customer would not 
be liable in such a case to an innocent purchaser of the check for 
value. If aman signs his name to a blank check or note but has not 
issued or delivered it, and carelessly leaves the signed blank on his 
desk from whence it is stolen, filled out and negotiated, the courts do 
not recognize any responsibility on the part of the signer to an inno- 
cent purchaser, There is no valid contract; it is mere waste paper. 
Concerning the theory of liability on the ground of negligence, one 
judicial view is that the signer owes no duty to any one, therefore is 
not negligent; and another is, that even though negligent in leaving 
his signature around, such negligence is not the proximate, but the 
remote, cause of the loss. Intervening between the signer’s careless- 
ness, and the loss by purchase, is the commission of a crime which the 
signer had a right to believe would never be committed; therefore his 
negligence is too remote a cause of the loss to make him responsible. 
We will not cite all the cases which preceded and support the rule 
which is now expressed by the Negotiable Instruments Law, but will 
merely cite one of the leading ones* and quote the provision of the 
law (Sec. 34 N. Y. Act): 


‘*Where an incomplete instrument has not been de- 
livered it will not, if completed and negotiated, without 
authority, be a valid contract in the hands of any holder, 
as against any person whose signature was placed thereon 
before delivery.” 

But the question is somewhat different as between customer and 


banker. While the generai public is under no duty to purchase any 


* Baxendale v. Bennett, 40 L. T. Rep. 23. 
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man’s check and there is no responsible duty on the part of a deposi- 
tor to the general public to safeguard his signature, the bank is under 
contract with its customer to honor his genuine signed checks. There 
is therefore a duty on the part of the customer to his banker in con- 
nection with the execution of his checks, and the only question is 
whether this duty is so extensive as to comprehend the safeguarding 
of his signature and make him responsible where he leaves it carelessly 
laying around upon a blank check, which is stolen and paid by the 
bank. We strongly stand for the proposition that the customer is re- 
sponsible to the bank in such a case either on the theory of responsible 
negligence, or upon the principle that where one of two innocent per- 
sons must suffer from the fault of a third, he who placed it within the 
power of the third person to do the wrongful act, must be the sufferer. 
True there are some judicial expressions to the contrary, but these 
fall short of positive judicial decision and we believe any bank, which 
has paid a check signed by its depositor, without negligence on its own 
part, which turns out to have been signed in blank and stolen from 
an accessible place where it has been carelessly left, has fair ground 
of maintaining, in the courts, the responsibility of its depositor for 
the loss, 

There are certain expressions in English cases which negative the 
idea that the customer is responsible to the bank in the case we are 
discussing. For example in the Baxendale case * where the bona fide 
purchaser of an instrument which had been signed in blank, stolen 
and filled out, was held to have no redress, the court said by way of 
argument: ‘‘ Where is the limit if the defendant is estopped here? 
Suppose he had signed a blank check with no payee, date or amount, 
and it was stolen, would he be liable or accountable not merely to his 
banker, the drawee, but toa holder? If so, and a man simply wrote 
his name, and the paper was stolen from him, and somebody put a 
form of a check or a bill to the signature, would the signer be liable ? 
I cannot think so.” + 

But despite the apparent judicial view in some of the older cases 
that a banker was in the same boat with a purchaser; that neither had 
any redress where an unissued check or other instrument signed in 
blank had been left carelessly around and stolen and value paid upon 
it, there is no positive decision in the case we are discussing which 
holds that the bank cannot charge the customer with the loss under 
such circumstances of negligence. To the contrary, may be cited cer- 
tain cases which show that, on principle, the customer is liable. 

In the Pennsylvania case of Robb v. Pennsylvania Co.{ the prin- 
ciple was recognized that a depositor owes a bank the duty of safe- 
guarding his signature. The bank had paid checks upon which his 

~ * Already cited. 


+ See also Bank of Ireland v. Evans, 5 H. of L. 389. 
t15 B. L. J. 592. 
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facsimile signature had been placed thereto without authority. While 
recognizing the principle that the depositor would be responsible if 
he was negligent in safeguarding his signature, provided the bank 
exercised due care in making payment, a majority of the Court 
thought that a case of negligence was not made out. But two of the 
justices dissented and the following from the dissenting opinion, is so 
pertinent to the question under discussion that we quote it: 

‘When an account is opened at a bank by the deposit of money 
the depositor leaves his genuine signature with the banker, for his 
guidance and protection in the payment of checks. When checks are 
presented bearing this signature they must not be refused, but if the 
signature is a forgery, no matter how skilfully it is done or how diffi- 
cult of detection, they must not be paid. The contract which the 
Commercial Law raises upon a deposit of money with the banker is 
that the deposit shall be paid out only to the depositor or his order. 
Payment upon a forged check is therefore no payment and in no way 
affects the depositor. But tf the depositor executes a check and for any 
reason leaves it on his table where it ts found by another, who fills it up, pre- 
sents tt at the bank and receives payment upon it, this is a good payment by the 
bank, and the loss ts that of the depositor tf the check was signed by him * * * 
One of two innocent persons must suffer because of the payment of 
the check and the law determines that the loss shal] fall upon him 
whose act or omission made the loss possible. If the depositor had 
not signed his check and left it where it was possible for a criminal 
to appropriate it palpably the loss could not have happened.” And 
the opinion continues by urging that the principle stated applied to 
the case before it. 

The above language, of course, is only that of a dissenting opin- 
ion, but the main opinion did not decide to the contrary on the point 
we are illustrating but also recognized the principle of responsible 
duty by a customer to his banker in the matter of safeguarding his 
signature. 

It has been held in Massachusetts* that a depositor who leaves his 
check book laying around is not guilty of negligence where his clerk 
forges his name and the bank pays thechecks; that the bank must bear 
the loss. But this is an entirely different case from that of leaving a 
signed blank check laying around. Further, the Supreme Court of 
Massachusetts have recognized the distinction between the duty a 
customer owes to his banker and that which a man owes to the general 
public in the matter of safeguarding his signature. In the case of 
Greenfield Bank v. Stowell,+ where the maker of a carelessly executed 
note was held not liable to a bona fide holder of the note, altered after 
issue, the court said: ‘‘ The maker of a promissory note holds no such 





* McIntosh v. Bank, 123 Mass. 393. 
+123 Mass. 196. 
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relation to the indorsees thereof as a customer does to his banker. 
The relation between banker and customer is created by their own 
contract, by which the banker is bound to honor the customer’s drafts, 
and if the negligence of the customer affords opportunity to a clerk 
or other person in his employ to add to the terms of the draft and 
thereby mislead the banker, the customer may well be held liable to 
the banker.” This was said in view of the Young v. Grote decision 
where the customer carelessly executed and issued his check, a differ- 
ent species of carelessness from that of not safeguarding his signature, 
the last stated carelessness, however, as we claim, making him equally 
responsible to his banker for loss sustained. 

We have referred to the cases which are nearest to the question 
under discussion and in conclusion would say that while, under the rule 
of the Negotiable Instruments Lawa check, signed in blank, carelessly 
left about and then stolen, would not carry any responsibility on the 
part of a drawer to a bona fide purchaser, yet, with respect to the bank 
paying such a check without negligence, we believe the correct law to 
be that the depositor, and not the banker, is responsible for the loss 
sustained in such a case, for reasons above set forth. 


UTTERING A FORGED CHECK. 


The New York Supreme Court, appellate division, first depart- 
ment (Case of People v. Mingey) has recently decided an interesting 
point as to what will constitute the uttering of a forged check under 
the criminal laws of New York. It appears that a debtor gave a 
check to his creditor in payment of the debt. A third person, with- 
out authority, indorsed the creditor’s name as payee on the back of 
the check and that the accused, knowing this fact, took the check, in- 
dorsed it and deposited it in bank to his private credit intending to ap- 
ply the proceeds upon an alleged claim against the payee. For so 
doing, the accused is held guilty of forgery in the second degree 
under the Penal Code, Sections 511, 520, 521 declaring that a person 
who utters a forged instrument by which an obligation has been 
transferred, etc., shall be guilty of forgery in the second degree. 
The jury found that he knew the fact of the unauthorized indorse- 
ment and a finding that he uttered the check with intent to defraud 
was authorized, though he intended to apply the proceeds upon an 
alleged claim againstthe payee. Thecourt holds that one authorized 
by a creditor to collect a debt has no authority, on receiving from the 
debtor a check payable to the creditor, to indorse the creditor’s name, 
and a person taking the check with knowledge of such indorsement, 
with intent to obtain money thereon, based on the indorsement, and 
who does obtain money thereon, is guilty of uttering a forged check. 












THE NEW LEGISLATION AFFECTING 
CLEARING FOR NON-MEMBERS 
IN THE NEW YORK CLEARING HOUSE. 


N amendment of the Banking Law of New York, passed by the 
legislature and approved by the Governor, which took effect 
on June 17th, demands attention with reference to its effect 
upon the practice of clearing for non-members in the New York 

Clearing House. This new law, which is added as an amendment of 
Section 17 of the Banking Law relating to impairment of capital,* 
provides that the Superintendent on taking possession of the property 
and business of an unsound bank ‘‘shall forthwith give notice of such 
fact to any and all banks, trust companies, associations and individ- 
uals, holding or in possession of any assets of said bank, or individual 
banker” and then provides: 


‘* No bank, trust company, association or individual, 
knowing of such taking possession by the superintendent or 
notified as aforesaid, shall havea lien or charge for any 
payment, advance or clearance thereafter made, or liability 
thereafter incurred against any of the assets of the bank or 
individual banker of whose assets the superintendent shall 
have taken possession as aforesaid.” 


Of course, this law does not apply exclusively to banks in the New 
York Clearing House. It has general application to any bank or trust 
company in the state which holds assets of an unsound bank and in 
any manner makes a payment or advance or incurs a liability on its 
behalf after knowledge or notice that the Superintendent has taken 
possession. The provision that there can be no lien upon such assets 
for any payment or advance subsequent to notice or knowledge of the 
Superintendent’s taking possession is in harmony with the principle 
underlying bankruptcy laws that when a corporation becomes insol- 
vent, all its assets become a trust fund for equal pro rata distribution, 
without preferences, among its creditors. 

But there has long existed in the New York Clearing House arule, 
having the force of a contract obligation upon all members which clear 
for non-member banks, by which they are responsible, the same as for 
their own transactions, for all good checks coming through the clear- 
ing house against such non-members, until the completion of the ex- 
changes on the day following the receipt by members of notice of dis- 
continuance of the clearing agency. While the general condition of 
the non-member banks for which the clearing members assume this 





*See full text of law at pages 635, 636 this number. 
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responsibility is contemplated to be and generally is, one of solvency, 
it may happen and has happened that a non-member bank has become 
insolvent and the clearing bank has had to make good, the obligations 
of the failed institution presented through the exchanges the morning 
after its closing down; and to guard against loss from such a possibil- 
ity, it has been the practice for member banks to receive from non- 
members for whom they clear, a pledge of the latter’s deposit balance, 
or of securities, or both, in an amount estimated as sufficient to cover 
the risk; out of which a member bank, paying in pursuance of its 
clearing house contract obligation, the checks against a non-member 
the morning after failure, may reimburse itself. Therefore when the 
new law provides, in effect, that any bank which makes a payment, 
advance or clearing for another bank after notice or knowledge that 
the superintendent is in charge, can have no lien upon the assets of 
the unsound institution for its reimbursement, it would seem to have 
specific application to transactions in the New York Clearing House 
and to be intended to deprive every bank which clears fora non-mem- 
ber of the right to resort to the security of a failed non-member inits 
hands, for the payments on the latter’s behalf made through the clear- 
ings on the morning following suspension. 

Let us examine the matter in a little more detail; look at the ob- 
ject of the long-existing rule of the Clearing House making members 
responsible for the obligations of non-members for whom they clear 
for 24 hours after notice of discontinuance; ascertain, if possible, the 
reason for the new law apparently doing away with the security of 
the clearing bank fur payments made for a non-member the day after 
the latter’s suspension and, if such be the meaning of the law, inquire 
what effect it will have upon rules and practices in the New York 
Clearing House. 

The fifty-three state and national banks now in the New York Clear- 
ing House, or acertain number of them, act asclearing agents for thirty- 
three non-member banks. Six of these non-members are national, and 
twenty-two of them state, banks in the Boroughs of Manhattan, Bronx 
and Brooklyn, three are national banks in Jersey City, New Jersey 
and the remaining two are national banks in Hoboken, New Jersey. 
No trust companies are members of the Clearing House and none are 
among the non-members for whom clearances are made. 

The New York Clearing House early adopted certain rules for the 
protection of its members who gave credit or value for checks on non- 
members. The original Section 25 of the Constitution provided, in 
substance, that whenever a member had arranged to clear for a non- 
member ‘‘the receiving bank at the Clearing House shall in no case 
discontinue the arrangement without giving previous notice—which 
notice shall not take effect until the exchanges of the morning follow- 
ing the receipt of such notice shall have been completed.” An amend- 
ment adopted April 26, 1865 provided: 





CLEARING HOUSE NON-MEMBER LEGISLATION. 


‘¢ Whenever any member of the Association shall send 
through the Clearing House the exchanges of any bank 
or banks in the vicinity, who are not members, such send- 
ing shall, zfso facto, and without other notice, constitute 
said member the agent for said bank or banks at the 
Clearing House; and said member shall be liable in the 
premises the same as for its own transactions, and its 
liability in all such cases shall continue until after the 
completion of the exchanges of the morning next follow- 
ing the receipt of notice of discontinuance of any such 
agency.” 

By a further resolution adopted May 23, 1866, 

‘*Resolved, that the liabilities of banks in the Clearing 
House doing business for banks in the vicinity are, under 
the amendment to the Constitution passed April 26, 1865 
the same as for their own transactions.”’ 

These provisions have governed and constituted a contract between 
members of the Clearing House ever since. They have been sup- 
plemented by additicnal requirements making the consent of the Clear- 
ing House Committee a pre-requisite to clearing for any non-member; 
and providing for examination of non-members and annual fees to be 
paid by them. 

Under these provisions, it is seen, every member bank binds itself 
to pay through the clearing house all good checks drawn upon non- 
member banks for which it clears, the same as if it was the drawee 
and the transaction its own, until after it gives notice of discontinuance 
of the agency, and it is not relieved from this obligation until after 
the completion of the exchanges on the morning following the receipt 
by other members of such notice. 

The clear object of these long-standing provisions has been to pro- 
tect all the member banks in giving value for checks or other clearable 
items payable by non-members who are represented by members, the 
same as if such items were the obligations of the clearing members 
themselves. A bank in the clearing house could safely give value for 
a certified check or a certificate of deposit issued by a non-member 
knowing that, back of the responsibility of the latter, was the responsi- 
bility of its clearing member, not terminable at will, but only by no- 
tice not taking effect until the completion of the next day’s exchanges; 
thus insuring payment, no matter what happened to the non-member 
in the interim. Under these rules, a bank might, for example, sur- 
render a block of securities, or value of any kind, and take in payment 
the certified check of a non-member, even though it had notice of the 
latter’s suspension in the next half hour. The certified check would 
be good and collectible of a responsible clearing member through the 
exchanges of the following morning. Not only has this obligation 
been construed to extend to certified checks and certificates of deposit, 
upon which the non-member was directly obligated, but also to ordi- 
nary uncertified check of customers upon non-members, drawn against 
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sufficient deposits to their credit. These, the non-member being under 
contract duty to pay, the obligation has devolved upon the clearing 
member, even though by the closing of the doors of the non-member 
the previous day, the checks would not have been paid if presented 
directly to the drawee. 

True, these rules, in a sense, have given the members of the New 
York Cleirinz H »use holding obligations of a non-member which has 
failed, a preference in payment over other creditors not connected 
with the Clearing House, but this has been because of the obligation to 
pay assumed by the clearing member who, by prior contract with the 
non-member, has acquired a lien andright of reimbursement out of 
securities and assets of the latter in its hands; a lien which has been 
recognized by the New York Court of Appeals as valid and enforce- 
able, even though fora payment made after insolvency; and only now 
(if the new law is so construed) rendered ineffectual by positive 
Statutory enactment. 

But, in two notable instances, the contract privilege of receiving 
payment of a check held against a non-member after its suspension, 
has been abused. The fair intent and purpose of the provision would 
seem to be to extend protection only to those members who, bona 
fide and in good faith, held paper payable by the non-member, for 
which they had given value prior to notice of its suspension. Yet 
in the case of the failure of the Madison Square Bank, which cleared 
through the St. Nicholas Bank, and later in the case of the Bank of 
Staten Island, which cleared through the National Bank of Commerce, 
it was made the means by which certain depositors of the insolvent 
institution, having early knowledge of the failure. or impending fail- 
ure, were enabled to gain an unfair advantage over other depositors, 
by drawing checks approximating, but within, their balances and de- 
positing them in some member bank in time for presentment through 
the next day’s clearings, thereby receiving payment in full from the 
clearing member in pursuance of its clearing house contract obliga- 
tion. In both such cases the validity of the payments made in good 
faith by the clearing member and its right to reimburse itself out of 
the security of the failed non-member in its hands, have been upheld 
by the courts; in the Madison Square Bank case, by the New York 
Court of Appeals, and in the Bank of Staten Island case by the referee 
to whom the matter was referred. The referee’s decision in this last 
named case was only rendered in December last, and it is very possible 
that the unfair preferences which certain depositors of the failed in- 
stitutions obtained over other depositors through abuse of the clear- 
ing house rule, has been the underlying reason for the enactment of 
the legislation we are now considering, which forbids the assets of 
an unsound institution in the hands of another bank to be charged 
with any payment, advance or clearance made by such other bank 
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after the latter has knowledge or notice that the superintendent has 
taken possession. 

It may be of interest to recall, in brief, the facts of the two cases 
referred to, and their judicial outcome. 

The St. Nicholas Bank cleared for the Madison Square Bank under 
an agreement by which the latter kept $50,000 on deposit and $100,000 
in good bills receivable with the former. On August 8, 1893, the St. 
Nicholas, not then knowing of the precarious condition of the Madi- 
son Square but because the $50,000 balance was not kept good, issued 
notice of discontinuance; the Madison Square endeavored, unsuccess- 
fully, to obtain a loan and was visited in the afternoon by the Clearing 
House Committee and a state bank examiner who decided it was not 
in condition to continue. The Madison Square failed to open on the 
morning of the 9th. The evening papers of the 8th announced the 
bank’s difficulties. That evening the state treasurer drew two checks 
aggregating $250,000 and one of the directors two more checks for 
over $50,000 which were deposited in Clearing House banks on 
the gth, shortly before 1o A. M., and presented through the ex- 
changes that morning. The St. Nicholas paid, in all, including the 
above, $352,000 of checks against the Madison Square, coming through 
the exchanges that morning, under the rule, and applied the securities 
it held in part satisfaction. The receiver of the Madison Square sued 
the receiver of the St. Nicholas, which had afterwards failed, for these 
securities, contending it had no right to pay these checks after notice 
of the insolvency, but the court of appeals held that the clearing bank 
was more than a mere agent; it was bound by the agreement, relied 
on by all the banks, to pay the checks on the Madison Square, the 
same as it would its own, presented through the clearings that morn- 
ing. Concerning the questionable checks, the court found the St. 
Nicholas had no knowledge of any irregularity in regard to their 
drawing, deposit or transmission, and was protected in paying them 
as against the Madison Square. 

Here, the abuse of the clearing privilege resulted in two wrongs: 
(1) the St. Nicholas Bank, theclearing bank, was wronged by being 
compelled to pay checks on the failed institution, exceeding by a large 
amount the value of the securities which it held for reimbursement, 
unfairly drawn after knowledge of the insolvency, and as a conse- 
quence met its financial death. (2) The general depositors of the failed 
Madison Square Bank were wronged to the extent of the unfair checks 
which were paid out of the securities held by the St. Nicholas Bank, 
which securities justly belonged to all the creditors for pro rata distri- 
bution. 

In the case of the Bank of Staten Island, that institution was taken 
possession of by the Superintendent of Banks in the forenoon of De- 
cember 31st, 1903. The National Bank of Commerce was its clearing 
agent and on the business day following the suspension had on hand 
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a little over $11,000 in money of the Bank of Staten Island and also 
held for its protection, something over $228,000 bills receivable be- 
longing to that bank. To use the language of the referee: ‘‘certain 
depositors having deposits aggregating about $70,000 were enabled, 
through the shrewdness of one who early obtained information of the 
insolvency of the bank, to secure their deposits—a result most inequit- 
able and, therefore, one to be deplored. The device adopted was a 
very simple one. Each depositor, acting under the advice of the one 
who knew the situation, drew a check which was intended to cover 
about the amount of his deposit. These checks were deposited with 
the Stapleton National Bank on the day that the receiver took posses- 
sion of the Bank of Staten Island and the following business morning 
they were presented to the correspondent of the Stapleton National 
Bank, namely, the National Park Bank, which bank presented them 
at the Clearing House at its opening, where in due course, according 
to the regular method of business, they were presented to and paid by 
this defendant (the National Bank of Commerce). Other banks in pre- 
cisely the same way and at the same time presented at the Clearing 
House checks which they had received drawn upon the Bank of Staten 
Island which, so far as the record discloses, were drawn by depositors 
in the usual course and without any knowledge of the fact that the 
bank was insolvent or that the Superintendent of Banks had taken 
possession.” 

The National Bank of Commerce acted in perfect good faith, in 
accordance with what it deemed its right and duty under the contract 
which existed between it, the Bank of Staten Island and the Clearing 
House Association. It turned over the surplus securities to the re- 
ceiver of the Bank of Staten Island, who sued it to recover the value 
of those securities which it converted into cash and the cash on hand 
which it retained for reimbursement on account of the checks drawn 
on the Bank of Staten Island which it paid through the clearings on 
the morning of the next business day following that bank’s suspension. 

Hon. Alton B. Parker, ex-Chief Justice of the Court of Appeals, the 
referee in the case, handed down a decision on December 28, 1906, 
upholding the validity of the payments by the National Bank of Com- 
merce under the Clearing House rules and its right to reimburse itself 
from the securities in its hands. Answering a contention that the 
bank, paying the checks after knowledge that the Superintendent of 
Banks was in possession, paid with knowledge that the drawers would 
thereby obtain a preference over other depositors, the referee said the 
National Bank of Commerce had no choice; it was bound so to do by 
its contract with the Clearing House. It had no more right to refuse 
to pay checks on the Bank of Staten Island presented in the Clearing 
House on the morning following the giving of notice ‘‘than it had to 
refuse to pay checks drawn upon it by its own depositors.” Concern- 
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ing the validity of the contract for reimbursement, we quote the lan- 
guage of the referee: 

‘‘But it is said, if its engagements with its associate members in 
the Clearing House compelled it to pay the checks of the Bank of 
Staten Island, that was its misfortune. That its agreement with its 
co-members to pay such checks, gave it no further or other right 
against the Bank of Staten Island than any other creditor had. 
That would, of course, be true were it not for the existence of:a 
contract which it had with the bank by the terms of which it held for 
its protection, bills receivable of the value of twice the amount paid 
by itin redeeming the Bank of Staten Island’s checks--a contract 
entered into by both parties, not only with knowledge of the consti- 
tution and rules of the Clearing House Association, but also under 
such circumstances as to make such constitution and rules a part of 
the contract and the Clearing House Association a party thereto 
* * # The agreement now under consideration was entered into ata 
time when the bank was solvent and when it deemed it of value to it 
that this defendant (National Bank of Commerce) should clear for it. 
To secure that advantage it had the legal right to enter into the con- 
tract which it did make * * * The plaintiff’s (receiver of Bank of 
Staten Island) position, then, comes at last to this, that the contract, 
sanctioned by the local precedents and customs covering many years, 
forbidden by nostatute, entered into in good faith and for mutual help- 
fullness, is void, and, therefore, non-enforceable because it happens, 
in the changed conditions resulting from unexpected insolvency, 
that through it some depositors secure a preference. To state the 
proposition is to refute it. More than that, the proposition was 
necessarily involved, and therefore passed upon in O’Brien v. Grant 
(by the Court of Appeals in the Madison Square Bank case).” 

In the Bank of Staten Island case, we see, the National Bank of 
Commerce was not injured as it held collaterals in excess of the 
checks it was obliged to pay, but the general depositors of the Staten 
Island bank were injured to the extent of the amount of checks, paid 
in full out of the bank’s collateral which equitably belonged to all 
pro rata, drawn with knowledge of the insolvency and collected 
through abuse of the Clearing House rule. 

There are certain considerations which weigh against the supposed 
advantages of this clearing house rule. Every clearing bank guaran- 
tees the payment of every presented check on the non-member for 
whom it clears for 24 hours after notice of discontinuance. If lived 
up to, this places the clearing bank absolutely at the mercy of the de- 
positors of a failed non-member, if they are shrewd and quick enough 
to take advantage of it. Past experience shows that it has been taken 
advantage of on two occasions and in one of these instances, has 
wrecked the clearing bank. It is not practicable for a clearing bank 
to hold in all cases sufficient security. 
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Let a non-member bank with aline of a million or two of deposits 
failon a givenday, andashrewd manipulator, profiting by knowledge 
of what has been done heretofore, could in a day’s time marshal a 
large majority of the depositors into a check-drawing force and de- 
luge the clearing bank with a flood of checks on the following morning. 

Aside from the question of risk, were it not for the decision of the 
court of appeals in the Madison Square Bank case (O’Brien v. Grant) 
affirming its validity, there are certain objections to the Clearing House 
rule from a legal standpoint. The principle has been established in 
many cases, as to national banks at all events, that a bank has no 
power to guaranty the payment of another’s debt; that such guaranty 
is void and unenforceable. The rule that the clearing member shall 
be responsible for checks on the non-member, is such a guaranty. 
Again, the national bank act forbids a national bank to certify a check 
upon itself, unless it has funds on deposit sufficient to meet it. A 
Clearing House rule which binds a national bank to pay a check on an- 
other bank, even though the national bank may not have sufficient 
funds of the other bank on hand for reimbursement, comes pretty 
close to forcing a national bank to violate this provision. True, the 
check is not drawn directly upon itself, but it is a check upon its non- 
member depositor, and its non-member depositor arranges with it for 
payment, equally as for its own draft. 

But leaving these considerations, the New York Legislature has 
now enacted that no bank, holding assets of another bank and know- 
ing or being notified that the Superintendent of Banks has taken pos- 
session of such other bank ‘‘shall have a lien or charge for any pay- 
ment, advance or clearance thereafter made, or liability thereafter 
incurred, against any of the assets of the bank or individual banker of 
whose assets the Superintendent:shall have taken possession as afore- 
said.” This would seem to have been expressly enacted, in view of 
Referee Parker’s statement, in upholding the validity of the contract 
between non-member and clearing member for reimbursement of the 
latter, that such contract was ‘‘forbidden by no statute.” 

This new law does not forbid a member of the New York Clearing 
House from becoming responsible, as guarantor of the obligations of 
a non-member, for 24 hours after notice, but it does forbid the mak- 
ing of any contract by which the clearing member shall acquire a lien 
or charge upon securities of the non-member for payments, advances, 
or clearances made after knowledge or notice that the Superintendent 
has possession. As this apparently cuts away the security of the 
clearing member, it will doubtless lead to some amendment of the 
Clearing House rules by which members will be no longer obligated, 
as guarantors, to pay demands against non-members presented after 
suspension, while deprived of the right to acquire or enforce security 
therefor. 





LIABILITY OF DIRECTORS ATTESTING 
A FALSE REPORT OF 
CONDITION OF A NATIONAL BANK. 


VER since the decision by the Supreme Court of Nebraska in 1899 
in the case of Gerner v. Mosher, 58 Nebraska Reports, 135, grow- 
ing out of the failure of the Capital National Bank of Lincoln, 

much concern has been felt in national bank circles throughout the 
country as to the rule which would ultimately prevail governing the 
liability of a national bank director who innocently attests a report of 
his bank’s condition which proves false, to one who has relied upon 
such report to his injury. That court by a majority vote held that al- 
though a director attested a report in the utmost good faith, without 
being aware that it was false in any particular, he was, nevertheless, 
an insurer to the public of its correctness, and where the report proved 
false, he must pay damages to anyone who in good faith relied there- 
on to hisinjury. It made nodifference whether the attesting director 
was careful and conscientious, but deceived, or whether he was negli- 
gent and careless in the performance of his duties; this Nebraska de- 
cision went to the extent of making him an insurer of the truth of the 
report in all cases. Furthermore the principle of liability declared has 
also had some support in the state of North Carolina (Solomon v. Bates, 
N. C. 24 S. E. 478; Houser v, Tate, 85 N. C. 81; Tate v. Bates, 118 
N. C. 187). 

Other state courts which have passed on this question of liability 
of attesting directors of a national bank have not gone to the full ex- 
tent of liability declared by the Nebraska court, but the rule of 
due care has been established as the test or measure of the directors’ 
liability; that is to say, a director in good faith attesting a false rerort 
would be exonerated from liability to an injured person if he exercised 
due care-—was careful and reasonably prudent—but would be held 
liable if he was negligent in making such attestation. The Supreme 
Court of Ohio last year in Mason v. Moore, 73 Ohio State, 275, stated 
the question thus: 

‘*How shall the attesting directors bejudged By their 
attestations do they vouch for the absolute truthfulness 
of the statements inthe report? Or arethey held merely 
by the rule of ordinary care—care commensurate with the 


business entrusted to them and the duties properly en- 
cumbent upon them?” 


and decided that attesting directors were only held to the exercise of 
due care and were not insurers of the absolute truthfulness of the 
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statements in the report; and, criticising Gerner v. Mosher, and the 
North Carolina cases to which we have referred, said ‘‘ We think 
those cases are extremely harsh and not in accord with the great 
weight of authority which establishes a doctrine more consonant with 
sound reason and the methods commonly adopted and practised by 
prudent and careful men in the business affairs of every day life.” 
And to the authorities which hold the due care rule, in opposition to 
the insurer liability, may be added the decision of the Supreme Court 
of Michigan in Smalley v. McGraw, which we publish in this number. 

This conflicting condition of state laws has caused much doubt 
and anxiety in the minds of national bank directors in every state 
where the law has not been declared with certainty, as to the degree 
of responsibility they were under when they attested reports of con- 
dition. The attesting director might be held responsible as insurer, 
whether negligent or careful, in accordance with the doctrine of some 
courts, or in accordance with others, his responsibility might only 
exist when he was careless in the performance of his duties. All these 
courts which have announced one or the other measure of liability 
have held that it existed, independently of the national bank act, and 
was governed by the principles of the common law which underlie an 
action of deceit. 

With the protection of the dishonest or negligent director, the 
banking public has not troubled itself, but it has been matter of serious 
moment if the conscientious director of a national bank who, despite 
the exercise of due care, has been himself deceived, is to be held liable 
as an insurer of the correctness of every report he attests. 

A national bank officer in Connecticut, in writing to the JouRNAL 
recently concerning the case of Gerner v. Mosher, said: ‘‘It appears 
to be a very drastic ruling, as it seems to me almost impossible for 
directors to attest the correctness of such reports, or to give more than 
a superficial examination to such reports, before signing the same; 
and it would be hardly possible to get the signature of any conscien- 
tious director to these reports if they were aware of any such ruling 
which was accepted as an authority.” 

But at last, the uncertainty has been remcved. The Supreme 
Court of the United States has finally passed upon the question. The 
case is Jones National Bank v. Mosher, Yates and others, directors 
of the same insolvent Capital National Bank of Lincoln who, or some 
of whom, were held liable in the former case of Gerner v. Mosher in 
Nebraska. In Gerner v. Mosher, the action against the attesting di- 
rectors was by one who had purchased the bank’s stock to his injury; 
in the case of the Jones National Bank the action was against the di- 
rectors by certain depositors who had allowed deposits or credit bal- 
ances to remain with the Lincoln institution on the faith of certain 
false reports. The Supreme Court of Nebraska, following Gerner v. 
Mosher, held the directors liable. 
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The Supreme Court of the United States, reversing the judgment 
of the Supreme Court of Nebraska, announces a new and uniform rule 
or measure of liability of national bank directors who innocently at- 
test a report of condition which proves false, which will supplant and 
supersede the conflicting rules of liability heretofore announced by the 
state courts. As the full text of the decision of the United States 
Supreme Court is published in this number it is unnecessary to go to 
any length in stating what it decides. 

In brief, the national Supreme Court decides that the director of 
a national bank who attests a report of condition which proves false, 
is not liable to any person relying upon the report to his damage un- 
less he knows the report to be false. In other words, not only is the 
attesting director not an insurer, not only is he exonerated from lia- 
bility where he exercises due care, but he is not liable even though 
he may be careless or negligent in making the attestation, provided, 
only, he is innocent of the falsity. This measure of liability the court 
establishes because of the national bank act. That act imposes a duty 
of attesting reports upon national bank directors which did not exist 
at common law and provides a civil liability for violation, and there- 
fore, the court holds, the liability to an injured party for non-per- 
formance of this duty is not governed by the principles cf the common 
law but solely and exclusively by the rules of the national bank act. 
Examining these provisions with care, the court shows that the only 
liability prescribed for such a non-performance of duty is in those 
cases where the director has been guilty of ‘‘knowingly violating” 
the requirements of the act to make a true report; and as a conse- 
quence where the director attests a false report other than knowingly, 
no matter how careless or negligent he may be, he cannot be held 
liable. 

This decision by the national court is the supreme law of the land. 
It sweeps away the varying rules of liability heretofore enacted. The 
rule of liability—z. ¢., due care—declared by the Supreme Court of 
Michigan in a case which we publish in this number (which was in 
type before the decision of the national supreme court came to hand) 
is now supplanted by the rule established by the national law. The 
new decision will doubtless be welcomed with gratification by national 
bank directors throughout the country. It shows them where they 
stand. It prescribes a uniform rule of liability to take the place of 
the numerous conflicting rules which have prevailed in the different 
states and one with which no director can find fault. 

In conclusion we might say that when our June number went to 
press in which (see page 486) we showed the conflict of the state 
courts upon this proposition and said that ‘‘The United States Su- 
preme Court has not as yet passed upon the precise question ” we were 
not aware of the decision of the Supreme Court which was handed 
down on May 13th. We are glad to publish it in this number. 





THE ATTITUDE OF THE COURTS TOWARDS THE 
GREAT INDUSTRIAL STRUGGLE. 


In a recent address before the North Dakota Bankers’ Asso- 
ciation, Andrew Alexander Bruce, Dean of the College of Law of the 
University of North Dakota, made a very able address, in which he 
first referred to a number of the recent decisions affecting bankers, 
stating that they indicated the necessity of a greater uniformity in the 
laws of the several states, and then discussed the general attitude of 
the courts towards the great industrial struggle of to-day. We pub- 
lish below that portion of the Dean’s address which deals with the 
attitude of the courts. 


will now, with your permission, say a few words in regard to the 
position now being taken by the courts in the great industrial 
struggle which is going on around us, and in which the banker, 
more than any one else, is so vitally interested. And first let me say 
that, paradoxical though it may seem, we are in America governed 
by our courts and not by our legislatures. The courts are in con- 
tinuous session; they are continually laying down rules of conduct 
and of life. Our legislatures meet but once in a while; their work is 
to fill in and to change, rather than to formulate and to create. It is 
for the courts to enforce whatever laws the legislatures may make. 
It is for them to construe these laws and to apply them. Even in 
England, where there is no written constitution, where Parliament 
is supreme and a constitutional convention and a legislative body in 
one, where, to use the language of a witty Frenchman, ‘‘Parliament 
can do anything but turn a man into a woman, or a woman intoa man,” 
the courts can construe almost any statute so as to render it practically 
nugatory. But important above all are the courtsin America. Here 
the written constitutions, as construed by these courts, give to them 
the authority toset aside almost any statutory enactment. Every stat- 
ute in America must pass the criticism of the constitution, and it is 
the courts alone who interpret these constitutions. There are con- 
stitutional provisions to the effect that neither the National nor the 
State legislatures shall deprive any person of life, liberty or property 
without due process of law, but it is for the courts, and the courts alone, 
to define these terms; to decide what is liberty and what is not; what 
is property and what is not; what is due process of law and what is 
not, and what are the rights and exercises of liberty and property with 
which the legislatures may not interfere. The constitution also pro- 
vides that Congress shall have power to regulate interstate commerce, 
but it is for the courts to say what is interstate commerce and what is 
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not, and how far the States may go in interfering with it. In short, 
the great industrial and commercial battles of to-day, and the 
great industrial and commercial policies of the nation, are being 
worked out and directed by the American courts. The legislatures 
may suggest, but it is for the courts to decide the lasting policies. 
They have in recent years been continually called upon to take a stand 
in the great industrial conflict which has been going on through the 
centuries, and which will continue to be waged as long as organized 
society exists between the antagonistic principles of collectivism and 
individualism, socialism and anarchism—I am speaking of the scien- 
tific anarchism of Tolstoi, and not of the terroristic bomb-throwing 
anarchism of Bakunin. I might almost say between democracy and 
republicanism —old fashioned democracy and republicanism. For the 
Socialist is merely an old-fashioned Republican on a rampage, and the 
scientific anarchist is merely an old-fashioned Democrat gone mad. 
The old-fashioned Republican believed, in a large measure, in cen- 
tralization, in the government protection of the infant industries. 
The socialist goes him one better and believes in the centralization of 
all things and the government protection of every one, of the infant 
as well as of the infant industries. The old-fashioned Democrat be- 
lieved, in a large measure, that the government should merely act asa 
policeman, that it should keep its hands off; that the best government 
was the government which governed the least. The anarchist goes 
him one better and says that he believes in no government at 
all. The courts, in short, have been called upon in recent years, and 
will be called upon in the future more and more as the industrial 
competition grows greater, as the populations center and the struggle 
for existence grows keener and keener, to act as an umpire in the 
struggle between the innate love of the Anglo-Saxon and the North- 
man for the right to property and opportunity, and to do with such 
property and opportunity as he pleases, and the broader and more 
altruistic idea which comes from being a member of and recognizing 
the rights of an organized society composed of individuals with 
mutual desires, rights and obligations, and having a common duty to 
and a common loyalty to a common cause, a common country and a 
common humanity. They are called upon to decide how far the in- 
dividual shall go unchecked by government and how far not. AndI 
want to say to you, gentlemen, here to-day that you cannot go too far 
in the study of these recent cases. You cannot go too far in insisting 
that there shall be placed and kept in our courts the best of men; that 
only the best, the most learned, the most competent and the most 
honest shall be placed and kept upon the bench, for in America and 
in North Dakota the judges in our courts are our most important pub- 
lic officers. 

Before speaking of the attitude of the judge of to-day let me say 
but one word concerning the industrial history of the past, and the in- 
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dustrial history of the past is most suggestive. It had its counter- 
part with us yesterday—a new chapter is being written to day. In 
England, and it is from England that we get our basic law, at one 
time and up to the last century almost all industrial activity was con- 
trolled and regulated by law. This was largely due to the fact that 
there was no written constitution under which the courts could inter- 
fere with Parliament, and that the members of Parliament, and even 
the judges, were members of the gentry or land-holding class; that the 
commercial interests, so called, and the great democratic interests 
had no political expression. At about the year 1,100 the wages of 
practically all laboring men were fixed by law. It became a criminal con- 
spiracy for any body of laboring men to band together in order to ob- 
tain wages higher than the rate so regulated. It was even an offense for 
an employer to agree to pay wages higher than those fixed by the law. 
This continued ina large measure up to the last century. Not merely 
was this the fact, and not merely was the monopoly made unlawful, but 
most of the modern forms of industry and the modern forms of com- 
mercial organization were unlawful also. The business of the middle 
man was unlawful; the business of the modern grocer, especially of 
the wholesale grocer, was unlawful. It was a criminal offense for a 
person to engross—that is to say, buy food or victuals which were on 
their way to the market for the purpose of re-selling them, or to buy 
for the purpose of re-sale large quantities of food or victuals at any 
time. Even in the lastcentury and after the repeal of some of these 
statutes, Lord Kenyon by a scathing instruction to a jury forced the 
conviction of a man who had committed the heinous offense of buying 
50 bushels of oats and selling them at an advance of 5 cents a bushel. 
In his charge to the jury he said that perhaps some of the statutes in 
England had been repealed, but, thank God, the common law of Eng- 
land had not been repealed. We must remember that up to this time 
the laws of England were in the hands of the gentry class, the land- 
holding class. It was for their interest to reduce the prices of labor, 
to reduce the price of commodities. They lived on rents and rents 
alone. It was for their interest to oppose combination in every form. 
They too, were jealous of the growing power of the business man. 
It was for their interest to make, as they did make, both the trade 
combination and the labor combination or union a criminal conspiracy. 
But at the beginning of the last century a change came. The war 
with France had been fought and won; the fleets of both the Dutch 
and the French had been practically swept from the seas; the for- 
eign markets, which had formerly belonged to the French and the 
Dutch, now belonged to England; the cotton gin had been in- 
vented, steam had been utilized; the mines had been unearthed; 
all that was necessary for England was to maz‘ifacture and the mar- 
kets of the world were open to her. At the same time the suffrage 
had been largely extended and business men had come into political 
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power, and above all, capital had become diffused through the estab- 
lishment of banks, and the accumulated resources of the country 
could now be utilized. There was immediately a clamor from all 
sides for the overthrow of the restrictions of the past. In order to 
compete in the markets of the world, combinations of capital were 
necessary; goods and products had to be bought and manufactured in 
large quantities. It was no longer to the interest of the employer 
that the rates of wages should be regulated by law. He wanted to be 
able to offer extra prices, because at times he wanted to work his fac-° 
tories night and day so that he might get his goods in the market 
before his competitor. He didn’t want any restrictions on the hours 
of labor. Inthe past law and custom have so operated that no man 
could become a master mechanic or manufacturer who did not belong 
to one of the powerful trade guilds and who had not served an 
apprenticeship. In this new age of capitalism and of democracy— 
for it was both a capitalistic and a democratic uprising—men wished 
to be able to become employers, business men and manufacturers on 
the strength of their brains and their capital alone. The consequence 
was that the restrictive laws of the past were repealed. The old 
hide-bound judicial decisions were reversed. The labor union, and 
to a very large extent the combination of capital, were legitimatized. 
The lid was taken off. It was lawful to pursue to almost any length 
the war of competition. It was at this time that the industries of 
America began to really take their form; that the great commercial 
development of America began. Up to this time there had been but 
little in America but land speculation. In addition there was in 
America a deep-rooted individualism—the individualism of a frontiers- 
man. The frontiersman, above all others, is taught and desires to do 
as he pleases, to run his own business. And for years we went on in 
this unchecked way. For years the man who would have advocated 
any checking, any governmental interference, would have been and 
was branded as a dangerous character, and as a socialist. Twenty 
years ago, I might say even ten years ago, Hughes, Folk, LaFollette, 
Cummins and Roosevelt would all have been branded as socialists— 
as anarchists, for the average man does not know the difference be- 
tween an anarchist and a socialist. We were afraid to regulate and 
to restrict, for fear that we might retard our industrial development. 
We all remember Mr. Hill’s answer to the criticisms upon him that 
in many of his business operations he had not sufficiently looked after 
the welfare of the farmer of North Dakota and of Minnesota. He 
answered that some of his operations might seem to militate against 
the interests of these States, but that he was looking for larger game; 
that he was seeking to open up for America the trade of the Orient, 
and that the opening up of this trade would benefit every one, the 
farmer of North Dakota and of Minnesota, as well as the manufac- 
turer of the east. We have in recent years, however, come to believe 
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that this freedom has gone too far. The trust has crushed out com- 
petition, the trade and labor combinations—for the labor union is 
nothing more than a labor trust —have destroyed in a large measure 
individuality. Everywhere we find a tendency towards restrictive 
legislation. In fact there is now so much legislation that no one 
knows where he is. You remember the answer of the western busi- 
ness man who was asked concerning the business prospects in his State, 
‘*they are fine,” he said, ‘‘ prosperity is once more upon us, the crops 
are excellent and the Legislature has adjourned.” But the legisla- 
tures in America, as I said before, are not supreme. In the last few 
years, therefore, it has been for the courts ultimately to say how far 
liberty shall go and how far not. It has been for them to say how far 
the State and Federal governments shall interfere with the industrial 
liberty of the individual and of the corporation and how far not. It 
has been for them, in short, to decide upon and to formulate our great 
industrial policies. 

There have been in the last few years a vast number of views ex- 
pressed in the judicial decisions and a vast amount of confusion. 
There has been a vast amount of uncertainty and confusion because 
the responsibility cast upon or assumed by the courts has been tre- 
mendous; because the questions to be decided have been social, 
political and industrial, and on such matters men all differ. But 
within the last year or so we have found more uniformity; we have 
had gradually presented to us in the decisions a series of principles 
which should serve to guide the industrial movement. The courts 
have announced once and for all that the liberty and the property 
guaranteed by the constitutions do not invoive the right to liberty or 
property in anything which is detrimental to the public as a whole; 
that the public is bigger than any individual in it. A statute of Colo- 
rado was passed some years ago regulating the employment of under- 
ground miners. The courts of Colorado stated that the Legislature 
had no right to interfere in a contract made purely between the em- 
ployer and the employee; that the Legislature could only interfere 
where the public as a whole was affected. The Supreme Court of the 
United States, however, took a different position which, in recent 
years has been almost universally followed, and that is that the whole 
is no greater than the sum of all of its parts; that the nation is made 
up of individual citizens and that the welfare of that individual isa 
matter of public concern. It announced in the decision that if an 
employment is really injurious—if, for instance, the working in under- 
ground mines for more than a certain number of hours a day is really 
detrimental to health, and the Legislature seeks on these grounds to 
restrict it, the employment can be restricted even though individually 
the miner and the employer make no objection to the practice. In 
other words, that no citizen has a constitutional right to ruin his life 
or his bodily health even though he desires to; that the state has an 
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interest in him for purposes of itsown. In these matters, however, 
of interference with the right of the individual to labor as he pleases, 
and of the employer to employ as he pleases, the courts have been in- 
sistent upon clear proof that the health or morals are really affected, 
and that the evil is real and not imaginary. They have, as a rule, 
steadily refused to allow the Legislature to interfere with the com- 
pensation to be paid, the price to be exacted, or the terms of employ- 
ment, because as a rule these matters are commercial merely and do 
not affect the health or morals of the citizen. But the courts have in 
one or two remarkable cases, and to my mind these cases are most 
important to the commercial interests and most suggestive, extended 
the rule. They have held in the case of strikes in the coal fields of 
Tennessee and Virginia, and I believe they would have held and will 
hold in the future in the case of trouble in the anthracite coal fields 
in Pennsylvania, and in the mines of Colorado and the west, that 
where there is constant friction between vast numbers of employees 
and their employers, and that constant friction results in bloodshed 
and public disorder so that the troops are called upon, and the aid of 
the courts is constantly invoked, the Legislature may, on broad 
grounds of public policy, step in and settle these controversies, may 
regulate if necessary the terms of employment and settle once and for 
all the questions in dispute. They have practically held that there is 
nothing in the old cry that a man’s business is his own, and that the 
public have no right to interfere with it. They have taken the posi- 
tion that every man is dependent in the main upon the community as 
awhole. They realize that unless the police protect the property of, 
and unless the courts enforce the contracts of a business man or of a 
business corporation, no business man or business corporation can 
carry on any business at all. They realize that back of the courts 
and back of their mandates are the strong right arms, and the bay- 
onets if necessary, of organized society, and that when a man depends 
on organized society for his protection and his business success he 
mnst yield to that organized society the right to some measure of 
regulation and control. They have also within the last few years 
taken more and more positive steps in emphasizing and enforcing the 
old doctrine of what may be termed ‘‘the business affected with a 
public interest ’"—the old doctrine that if a business is one in which 
the public is really interested, is one which is absolutely necessary to 
the commercial or moral existence of a community, that the public 
has the right to regulate the same. They have held in recent years 
that the railroad, the bank, the warehouse, the gas company, the ele- 
vator and the monopoly of every kind belongs to this class. If men 
create a monopoly they must run the risk of governmental regulation. 
The courts are extending the list of businesses included in this class 
every day. In fact they hold that wherever any community grows up, 
is settled and adapts its business organization on the basis of the con- 
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tinuance of privileges and rights in elevators and railroads and other 
institutions, where the business of the community is made dependent 
and organized on the basis of these facilities, that the public have the 
right to supervise, control and regulate the same, in a large measure 
to insist upon their continuance. So, too, on the question of the trade 
and labor combinations the courts have recently come closer and closer 
together and are gradually announcing a settled policy. They are, in 
fact, trying to sustain the legislatures in this age of combination in 
what might be termed their last stand against Socialism, their last 
fight for individualism. The public and the courts have come to un- 
derstand that we must either regulate and control, or else we must 
own. If we cannot control the railroads and the elevators and the 
agencies of production which are now being monopolized, we must 
ownthem. But the individualistic Anglo-Saxon and Northman shrinks 
from this ownership, and in thus interfering with individual liberty and 
the unrestricted use of property our courts can therefore hardly be 
said to be Socialistic. Rather, as I have before suggested, they may 
be said to be making a last stand against Socialism. They appear 
rather to have been actuated by the belief that legislative interfer- 
ance is necessary in order that individualism may survive, in order 
that the health and morals of our citizens may be safeguarded, and 
in order that a capitalistic, monopolistic socialism may be warded off. 
Mr. Debs has said and done many foolish things, but he was right in 
one of his utterances, and that was when he said: ‘‘ Better govern- 
ment ownership of railroads than railroad ownership of government.” 


ss 
AUTOMOBILES IN OUR FOREIGN TRADE. 


Automobiles valued at more than 10 million dollars passed through 
the ports of the United States in its foreign trade in the fiscal year 
just ended. Five and a half million dollars’ worth of these were 
exports and 4% million dollars worth imports. In addition to the 5% 
million dollars worth of automobiles exported to foreign countries, 
about $100,000 worth went to Porto Rico, $160,000 worth to Hawaii, 
and about $5,000 worth to the Philippines. 

The foreign trade in automobiles shows a rapid growth, especially 
on the export side. The value of exports of automobiles and parts 
thereof was, in 1902. a little less than one million dollars; in 1903, 
1% millions; in 1904, 134 millions; in 1905, 2% millions; in 1906, 3% 
millions; and in 1907, 5% millions of dollars. On the import side 
the value of automobiles brought into the United States has only 
within the last two years been sufficient to justify the Bureau of 
Statistics of the Department of Commerce and Labor in stating their 
imports separately, the value of automobiles imported in the fiscal 
year 1906 being $3,844,000, and of parts thereof $400,000; while in 
1907 the value of these vehicles imported was $4,041,000, and of parts 
thereof $801,000. 





BANKING LAW. 


THs Department embraces all the newly decided cases of importance to 

bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, the 
depositor and the bank student seeking advancement. Further information 
regarding any case published will be furnished on application. 


LIABILITY OF NATIONAL BANK DIRECTOR INNOCENTLY 
ATTESTING FALSE REPORT OF CONDITION. 


Liability to injured party is governed solely by national bank act and arises only where 
attestation is in knowing violation of the requirement of making a true report; 
and where attestation of a false report is innocently made, no liability results. 


Jones National Bank v. Mosher, et al., Supreme Court of the United States, May 13, 1907. 
In an action by injured parties against directors of a national bank who attested 
a false report of condition, being unaware of its falsity, the Supreme Court of Nebraska 
erred in deciding that the plaintiffs were entitled to recover upon proof merely that the 
directors published or participated in the publication of the statements, which were 
false, and that plaintiffs severally relied upon such statements and believed them to 
be true and were thereby misled to their injury, because 

(a) The national bank act imposes the duty of attesting reports upon direct- 
ors, which did not rest upon them at common law, and the measure of responsi- 
bility for violation of such duty is therefore exclusively governed by the specific 
provisions on the subject contained in the act. 

(6) Section 5239 U. S. Revised Statutes affords the exclusive rule by which 
to measure the right to recover damages from the directors for attestation of false 
reports. A contrary conclusion would lead to varying measures of responsibility 
according as state courts might conflict in their conceptions as to the degree of 
liability. 

(c) Section 5239 provides a liability only in case the directors shall “know- 
ingly violate or knowingly permit to be violated” the express commands of the 
act. This “knowing violation’ was intended to express the rule of conduct which 
the statute established as a pre-requisite to the liability of directors, and liability can- 
not be entailed upon them by exacting a different and higher standard of conduct. 

(d) Tested by the rule that the national bank statute is applicable and pre- 
scribes the exclusive test of liability, the error in the Nebraska decision is appar- 
ent. That decision was that directors of a national bank who merely negligently 
participated in or assented to the making and publishing of an untrue official 
report of condition were civilly liable to any one deceived to his injury by such 
report; and further, in substance, decided that, despite the exercise of diligence 
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by the director, if he attested an untrue report he was civilly liable, because he 
did so at his risk, since it was his duty to know, or refrain from acting. This, 
obviously, imposed a higher standard of conduct than was required by the stat- 
ute. Furthermore, previous decisions of this court have established that where, 
by law, a responsibility is made to arise from violation of a statute knowingly, 
proof of something more than negligence is required ; the violation must in effect 
be intentional. 

The question is not decided whether, and to what extent, directors of national 
banks may be civilly liable at common law for purely voluntary statements made to 
individuals or the public, embodying false representations of condition, by which one 
who has rightfully relied upon such representation has been damaged. 

Nor does this court express an opinion upon the correctness of the views of the 
Nebraska court concerning the standard which should be applied solely under the 
principles of the common law, to fix the civil liabilities of directors in an action of 
deceit, in cases not governed by the National Bank Act. 


In error to the Supreme Court of the State of Nebraska to review 
a judgment which affirmed a judgment of the District Court of Seward 
County, in that state, in favor of plaintiff in an action to charge the 
officers and directors of a national bank with liability for false repre- 
sentations as to the bank’s financial condition. Dismissed for want of 
prosecution as to some of the plaintiffs in error, and reversed as to 
the others, and remanded for further proceedings. 


See same case below (Neb.) 105 N. W. 287. 
The facts are stated in the opinion. 
Mr. Justice White delivered the opinion of the court: 


This writ of error is prosecuted to secure the reversal of a judgment 
of the supreme court of the state of Nebraska, affirming one entered 
by a court of Seward county, in that state, upon a verdict of a jury 
awarding damages against the defendants below, plaintiffs in error 
here, because of certain acts charged to have been done by them as 
officers and directors of the Capital National Bank of Lincoln, Nebraska. 

HISTORY OF THE LITIGATION. 

We briefly summarize a statement contained in the opinion of the 
court below concerning a prior action between the same parties. That 
action, and three others of like character, brought by different plain- 
tiffs, were begun in a county different from that in which the present 
one was commenced, and recovery was sought, with one exception, 
from those who were defendants below in this case, of the sum of a 
loss occasioned by the insolvency and suspension of the Capital Na- 
tional Bank, a corporation organized under the national bankact. The 
actions referred to were removed into a circuit court of the United 
States, and in each a motion to remand was overruled, and in one of 
the cases (brought by Thomas Bailey) the circuit court sustained a 
demurrer to the petition and dismissed the cause, and the judgment 
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so doing was affirmed by the circuit court of appeals. 11 C. C. A. 304, 
63 Fed. 488. The plaintiffs in the other cases thereupon dismissed 
their actions and commenced new ones, as also did Bailey, in Seward 
county, of which the case before us is one. The same persons who 
were impleaded in the prior actions were made defendants, and in 
two of the actions one Thompson, a director of the bank, who had 
not been previously sued, was joined as adefendant. The defendants 
were sought to be made liable for acts done as officers and directors of 
the Capital National Bank, although it was not expressly alleged that 
the bank was organized under the national bank act. Reliance in 
each action was placed upon alleged untrue written and oral state- 
ments and representations of the financial condition of the bank, al- 
leged to have been made and published by the defendants, which 
were fully set out in various forms of expression, but in none of the 
averments was it specifically asserted that the acts in question were 
done in consequence of and in compliance with the provisions of the 
national bank act, although the exhibits attached to the petition dis- 
closed the character of the written reports, which were in part relied 
upon. The state court overruled an application to remove, and, a 
transcript of the record having been filedin the circuit court, on motion 
the action was, by that court, remanded to the state court, upon the 
ground that the petition was ‘‘clearly based, not upon the provisions 
of the national banking act, but upon the liability claimed to arise 
under the principles of the common law.” See Bailey v. Mosher, 74 
Fed. 15. 

An amended petition was filed, changing somewhat the averments 
originally made, and supplementing the same by new allegations. 
After a considerable lapse of time a second amended petition was filed. 
This latter enumerated many acts of negligence and mismanagement 
in the conduct of the affairs of the failed bank charged to have caused 
its insolvency, in addition to the averments which had been made in 
the original petition. The defendants demurred on the ground of want 
of jurisdiction, because the result of the pleading as amended was to 
demonstrate that the whole cause of action relied upon was based upon 
the violation by the defendants of provisions of the national bank act, 
and because, under that act, no cause of action in favor of the plain- 
tiff was stated. The day the demurrer was filed the action was re- 
moved by the defendants to the Circuit Court of the United States. 
That court overruled a motion to remand (see Bailey v. Mosher, 95 
Fed. 223), and subsequently the court sustained the démurrer and dis- 
missed the action. Reviewing the action of the Circuit Court, how- 
ever, the Circuit Court of Appeals held that in any event the removal 
had been made too late, ‘‘and that the judgment of the lower court 
dismissing the plaintiff’s case was rendered without lawful jurisdiction 
over the case.” 46 C. C. A. 471, 107 Fed. 561. Asa result the case 
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went back to the state court, and in that court the demurrer to the 
second amended petition was argued and overruled. 

There was judgment against Stuart, one of the defendants, for fail- 
ure to answer the original petition, and this judgment was affirmed by 
the supreme court of Nebraska. Stuart v. Bank of Staplehurst, 57 
Neb. 570. A separate answer to the second amended petition was filed 
on behalf of the defendant Thompson and a joint answer on behalf of 
the defendants Yates and Hamer. In the answer of Thompson it was 
averred that, while a stockholder, he was not a director of the Capital 
National Bank at the time the plaintiff made its various deposits; it 
was denied that any of the reports set out and referred toin the peti- 
tion were signed or attested by Thompson, and specifically for himself he 
denied ‘‘all alleged misconduct and mismanagement of said bank on 
his part, and all of the alleged neglect of duty and the causing of the 
insolvency of said bank, as charged in the said amended petition.” 

The following paragraph was also set up in the answer: 

‘*This defendant further says that the cause of action set out in the 
plaintiff's amended petition, if it have any, is founded upon alleged 
facts which, if true, constitute a violation by this defendant, as a di- 
rector or stockholder, of his duties as such director or stockholder, as 
laid down and defined in the national banking laws of the United 
States above referred to, concerning the government and manage- 
ment of national banks. And this defendant alleges that if any lia- 
bility attaches to him as a director or stockholder of said bank for any 
act done or duty neglected as set forth in said amended petition or 
otherwise, that such liability is determined and controlled by the na- 
tional banking act concerning the management of national banks; and 
that, in determining the liability of this defendant, there is necessarily 
involved the construction of said national banking act relating to the 
duties of directors and stockholders of national banks. That a Federal 
question is involved in determining the liability of this defendant by 
reason of the alleged mismanagement of said bank and the alleged 
neglect of duty on the part of this defendant.” 

Matter alleged to constitute an estoppel against the further prose- 
cution of the action, and to operate as a bar to recovery, was set up in 
special defenses, which need not, however, be further noticed. 

The answers of Yates and Hamer were similar in effect to that of 
Thompson, except as to the allegation that Thompson was not a di- 
rector when the plaintiff made his deposits. 

The cause was put at issue. Before the trial three of the defend- 
ants—Walsh, Hamer, and Phillips—died, and the action was revived 
against the administrator of Walsh and Hamer, but was not prose- 
cuted further against the estate of Phillips. The companion actions 
brought by different plaintiffs were tried with the case at bar by a 
jury, and there was verdict against all the defendants then before the 
court, upon which judgment was entered except as to the administra- 
tor of Walsh, in whose favor judgment was entered by the court upon 
special findings as to him made by the jury. After the correction of 
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an error in the amount of the judgment the case was taken to the su- 
preme court of Nebraska, where the judgment was affirmed. 105 
N. W. 287. This writ of error was then sued out, apparently on be- 
half of all the defendants. We assume, however, that Charles W. 
Mosher and R.C. Outcalt,two of the defendants below, have abandoned 
the prosecution of the writ. Weso assume because no cost bond ap- 
pears to have been furnished by either; because neither has appeared 
at the bar by counsel and no brief in their behalf has been filed, and, 
on the contrary, in the brief of the defendants in error it is stated 
that the persons named did not prosecute error, which we take to 
mean that the parties referred to have abandoned in this court the 
prosecution of the writ of error which was sued out in their names, 
and because the bill of exceptions does not contain the answers of 
those defendants nor the evidence relating to their case, which would 
be pertinent to consider if we were called upon to determine whether 
prejudical error wascommitted as to them. None of the remaining 
plaintiffs in error were officers of the bank, and they were sued simply 
for acts done as directors thereof. 


JURISDICTION OF THE SUPREME COURT. 


A motion to dismiss first requires attention. The asserted want 
of jurisdiction in this court is based upon the contention that no 
Federal question was raised in or decided by the state court. But, as 
will hereafter appear, the record plainly shows that both in the trial 
and appellate courts an immunity was claimed under § 5239 of the 
Revised Statutes (U.S. Comp. Stat. 1901, p. 3515), at least in res- 
pect to the rule of liability applied below, and such immunity was 
expressly denied by the state court, and there is, therefore, jurisdiction, 
even if, in other respects, jurisdiction might not be exercised, as to 
which we are not called upon todecide. Schlemmer v. Buffalo, R. & 
P. R. Co. 205 U. S. 1; Tullock v. Mulvane, 184 U. S. 497; Metropoli- 
tan Nat. Bank v. Claggett, 141 U. S. 520; Logan County Nat. Bank 
v. Townsend, 139 U. S. 67. 

CONSIDERATION OF GROUNDS UPON WHICH NEBRASKA DECISION HELD DIREC- 
TORS LIABLE. 

To dispose of the controversy presented by the record before us we 
need only consider the following assignments of error: 

“7, The court has erred in deciding that the fact that those plaintiffs in error 
who were directors were without knowledge of any falsity of the reports attested by 
them or some of them, mentioned in the petition, was immaterial, and that such di- 
rectors or any of them were liable under the proofs showing that they were without 
knowledge of the falsity of such reports; the said decision is in violation of the pro- 
visions of § 5239 of the Revised Statutes of the United States, which makes liability of 
the directors dependent upon the fact that they knowingly violated or knowingly per- 
mitted the violation of the provisions of the national banking act, and participated in 
or assented to such violation. 

“8, The court has erred in deciding that a common-law action of deceit based 
upon reports of the Capital National Bank made to the Comptroller of the Currency 
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and attested by the directors of such bank can be maintained against such directors, 
without knowledge of any false statements in such reports, and without any participa- 
tion in or assent toany violation of the national banking act as essential elements of 
the cause of action as required by § 5239 of the Revised Statutes of the United States.” 

The basis for these assignments is found not only in instructions 
given by the trial court, but in refusals to give instructions asked by 
the defendants. The instructions given, which are pertinent to the 
assignments, and which were duly excepted to below, read as follows: 

“Bank officers and directors who make or participate in a published report of the 
financial condition of the banks of which they are such officers and directors may be- 
come liable for damages sustained by one depositing money in such bank in reliance 
upon the false representation of the condition of the bank contained in the report, even 
though such director or officer did not know that his report so published was in fact 
false or untrue. 

“The director of a bank who publishes or participates in the publication of a re- 
port of its condition, by such act asserts that the statements contained in such report 
are substantially true, and he cannot rely upon his ignorance of the true condition of 
the bank as a defense to an action, when he, in such published reports, represents the 
bank to be solvent, if in truth it is not solvent and its assets are fictitious or worth- 
less or its liabilities so much greater than its assets as to render the bank insolvent. 

* A director or executive of a national bank is responsible for the making and pub- 
lication of a false report of its financial condition, though he did not personally make 
and publish such statement, if he, in any manner, participated in the making or pub- 
lication thereof. A director of a national bank is presumed to know its true condition 
and that the law requires a true statement of its affairs to be made and published by 
the bank from time to time, and if one has been a director or executive officer of such 
a bank for a long period of time he is presumed to have knowledge of the making and 
publishing of the statements of its condition, and the burden is cast upon him to over- 
come this presumption by competent evidence. 

“ The jury are instructed that inasmuch as the law required that all reports made 
by a national bank to the Comptroller of the Currency shall be published at the ex- 
pense of the bank, in a newspaper at the place where the bank is established, you have 
a right to consider such published reports as have been introduced in evidence in this 
action purporting to have been signed and whose names appear in such published re- 
ports as having been authorized by such defendants so appearing to have signed the 
same.” 

Of the instructions refused, to which exceptions were taken, we 
need only quote the following: 

“The jury are instructed that if you find from the evidence introduced in refer- 
ence to any one of the directors named in any one of the said cases that such director 
did not knowingly violate any of the requirements of the national banking act under 
which he was acting as such director, but acted in good faith, trusting and confiding 
in the officers, agents of the bank, having no reason to suspect the integrity and hon- 
esty of any one of such officers and agents, then you are instructed that your verdict 
should be in favor of such defendant.” 

Concerning the cause of action and the proof required to justify a 
recovery, the Supreme Court of Nebraska said: 

“The petitions show misfeasance and mismanagement on the part of the defend- 
ants, as officers of the bank, that the bank thereby sustained damages, but they 
show more than that. They show that the defendants made and published false and 
misleading statements concerning the financial condition of the bank, whereby the 
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plaintiffs were induced to become and remain its creditors, to their damage. In short, 
whatever other allegation may be contained in the petition, they also contain sufficient 
to constitute a common-law action for deceit. That the party upon whom the deceit 
or imposition was practiced by the officers of a national bank may maintain an action 
against them in his own name and behalf for damages resulting to him therefrom, and 
that his right of action does not rest on the Federal statutes, but the common law, is 
no longer an open question. * * * 

“It was incumbent on the plaintiffs to establish, by a preponderance of the evi- 
dence: (1) That the defendants published the statements purporting to show the 
financial condition of the Capital National Bank or participated in the publication 
thereof; (2) That such statements were false; (3) That the plaintiffs severally relied 
upon such statements and believed them to be true, and were thereby misled, to their 
injury. As to the first proposition, the evidence shows that none of the statements 
were actually made by all of the defendants, but that each defendant participated in 
making some of them. It is urged on behalf of the defendant Thompson that he par- 
ticipated in making but one of them. ‘That is a mistake; the evidence is conclusive 
that he signed and participated in making at least four of them. the first being that 
made and published December 28, 1886; the last, that made and published July 9, 
1891. The mistake arises, perhaps, from the construction which the defendants seem 
to place on the petitions. The petitions set out two of the statements at length, but 
it is also alleged that at divers other times and dates, between the 28th day of Decem- 
ber, 1886, and the 21st day of January, 1893, the defendants made and published other 
false and misleading reports purporting to show the condition of the bank which were 
relied upon by the plaintiff. The defendants appear to take the position that plain- 
tiffs should be restricted to the two reports set out at length. We do not think so. 
The allegations of the petitions are sufficiently broad to admit proof of any and all 
statements made on and between the dates just mentioned. If definiteness and cer- 
tainty required all such statements to be set out at length, the remedy was by motion.” 

It is not to be doubted that, although the plaintiff alleged the mak- 
ing of false verbal and written statements, there was no attempt to 
establish any verbal misrepresentations. It is also certain, even if it 
be conceded, arguendo, that there was some evidence tending to show 
the making of alleged written representations other than those con- 
tained in the official reports made by the association to the Comptroller 
of the Currency, and published in conformity to the national bank act, 
that such latter statements were counted upon in the amended petition, 
and were, if not exclusively, certainly principally, the grounds of the 
alleged false representations covered by the proof. 


QUESTION FOR DECISION: DID NEBRASKA SUPREME COURT RIGHTFULLY 
DECIDE DIRECTORS LIABLE ? 


Under this state of the record, irrespective of the nature and extent 
of the proof required to maintain an action of deceit at common law, 
the question is: 


Did the Supreme Court of Nebraska rightfully decide 
that the plaintiff was entitled to recover against the de- 
fendant directors upon proof merely of the following facts: 
‘*(1) That the defendants published the statements pur- 
porting to show the financial condition of the Capital 
National Bank or participated in the publication thereof ; 
(2) That such statements were false; (3) That the plain- 
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tiffs severally relied upon such statements and believed 
them to be true, and werethereby misled, totheir injury ?” 

And the exact import of the propositions which were thus stated 
by the court below and were made the test of the right of the plain- 
tiffs to recover is plainly shown by an opinion of the Nebraska court 
cited in its opinion in this case, viz., Gerner v. Mosher, 58 Neb. 135, 
which involved the liability of the directors of the very same national 
bank with whose failure this record is concerned. The court said: 

“The defendants in the present suit, who, as directors, attested the reports made 
by the Capita! National Bank to the Comptroller of the Currency, by such act vouched 
for, or certified to, the absolute truthfulness of the statements therein contained, and 
not that the report was correct so far as the directors knew or had been advised by 
the proper performance of their duties as directors. The means of information, this 
record shows, were accessible to them. It was their duty to know whether the reports 
were correct or not. * * * 

“In our view, whether the attesting directors possessed knowledge of the falsity 
of their reports is wholly immaterial. They were in fact false and untrue, and those 
who deposited money with the bank, or who purchased stock of the corporation, in 
reliance upon the truthfulness of the contents of those reports, were as much deceived 
and damaged thereby as though the directors, when they signed the reports, knew 
them to be false. That they were innocent of the true situation or condition of the 
affairs of the bank is wholly an unimportant consideration, since proof of a sczenter is 
not necessary to a recovery. This court has frequently asserted that, to maintain an 
action for false representations, it is not essential that it be shown that they were in- 
tentionally or knowingly made by the defendant. This is the rule in ordinary causes, 
and no valid reason can be suggested or pointed out why the same principle should 
not apply in actions for deceit against the directors of a banking corporation. Cer- 
tainly no case has come under our observation which has made an exception in their 
favor.” 


CONSIDERATION OF LEGISLATION OF CONGRESS RESPECTING NATIONAL BANKS. 

The proper solution of the question above propounded necessitates 
a consideration of the legislation of Congress respecting national banks. 

By § 24 of the National Bank Act of February 25, 1863 (Chap. 58, 
12 Stat. at L. 665, 671), each association was required to make and 
forward to the Comptroller of the Currency quarterly reports, contain- 
ing ‘‘atrue statement of the condition of the association making such 
report,” in respect to enumerated items, and it was provided that 
such report ‘‘shall be verified by the oath or affirmation of the presi- 
dent and cashier, and all wilful false swearing in respect to such 
report shall be perjury, and subject to the punishment prescribed by 
law for such offense.’”” It was made the duty of the Comptroller to 
publish full abstracts of such reports, as to specified items, in news- 
papers printed in the cities of Washington and New York, ‘‘and a 
separate report of each association ” was required to be published, at 
the expense of the association, in a newspaper published in the place 
where such association was established. Associations located in a 
number of the leading cities were also required to publish, in a news- 
paper published where the association was located, a statement, under 
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the oath of the president or cashier, of the condition of the associa- 
tion, showing the average amount of loans and discounts, specie, de- 
posits, and circulation. By § 45 the cashier of each association was 
required after each dividend to make, under oath, ‘‘a full, clear, and 
accurate statement of the condition of the association,’’ enumerating 
specified particulars, which statement was to be forthwith transmitted 
to the Comptroller of the Currency. The National Bank Act of June 
3, 1864 (Chap. 106, 13 Stat. at L. 109), substantially re-enacted, in a 
much condensed form, the requirements as to quarterly reports of the 
financial condition of each association. ‘The abstract of such reports 
was required, however, to be published by the Comptroller only in 
the City of Washington, and every association was required to make a 
monthly statement of its condition under the oath of the president or 
cashier. For each day after five days’ delay in making a report each 
bank was made liable to a penalty of $100. The act of 1864 did not 
contain a requirement for the making and transmittal to the Comp- 
troller of a statement following the declaration of a dividend. 

By an act approved March 3, 1869 (chap. 130, 15 Stat. at L. 326, 
U. S. Comp. Stat. 1901, p. 3498,) in lieu of the reports required by the 
national bank act of 1864, it was made the duty of each association, on 
the requisition of the Comptroller, to make not less than five reports 
ineach year. These reports were not only required to be verified 
‘‘by the oath or affirmation of the president or cashier of such associa- 
tion,” but to be ‘‘attested by the signature of at least three of the di- 
rectors ’’ Publication of such reports was required to be made in a 
newspaper published in the place where the association was established, 
and a penalty of $100 for each day’s delay after a specified time in 
making and transmitting the report was authorized to be retained by 
the Treasurer of the United States out of interest due the association. 
Each association was also required to make a report, attested by the 
oath of its president or cashier, within ten days after the declaration 
of a dividend, stating the amount of each dividend and the amount of 
net earnings in excess of such dividends. 

As embodied in the Revised Statutes the provision became § 5211 
(U. S. Comp. Stat. 1901, p. 3498), and is copied in the margin. 





+ Sec. 5211. Every association shall make to the Comptroller of the Currency not 
less than five reports during each year, according to the form which may be pre- 
scribed by him, verified by the oath or affirmation of the president or cashier of such 
association and attested by the signature of at least three of the directors. Each such 
report shall exhibit, in detail, and under appropriate heads the resources and liabili- 
ties of the [associations] [association] at the close of business on any past day by him 
specified; and shall be transmitted to the Comptroller within five days after the receipt 
of a request or requisition therefor from him, and, in the same form in which it is made 
to the Comptroller, shall be published ina newspaper published in the place where such 
ass dciation is established, or, if there is no newspaper in the place, then in the one 
published nearest thereto in the same county, at the expense of the association; and 
such proof of publication shall be furnished as may be required by the Comptroller. 
The Comptroller shall also have power to call for special reports from any particular 
association whenever, in his judgment, the same are necessary in order to a full and 
complete knowledge of its condition. 
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By § 39 of the act of 1863, as well as by $9 of the act of 1864, a di- 
rector of a national bank was required zx/¢er alia, as he is now required 
by § 5147, Rev. Stat. (U. S. Comp. Stat. 1901, p.3464), to ‘‘take an oath 
that he will, so far as the duty devolves on him diligently and honestly 
administer the affairs of such association, and will not knowingly 
violate, or willingly permit to be violated, any of the provisions of this 
title.” Inthe acts of 1863 and 1864 the concluding word used was not 
“title,” but ‘‘act.” 

Sections 50 and 52 of the act of 1863 (12 Stat. at L. 679, 680, chap. 
58) were practically identical, and §§ 53 and 55 of the act of 1864 (13 
Stat. at L. 116 chap. 106, U. S. Comp. Stat. 1901, pp. 3515, 3497) were 
also substantially alike, and by those sections civil and criminal lia- 
bilities were authorized to be assessed against and imposed upon di- 
rectors of banking associations in certain contingencies. Section 52 of 
the act of 1863 and § 55 of the act of 1864—as supplemented by the act 
of April 6, 1869 (chap. 11, 16 Stat. at L. 7), construed in the act of 
July 8, 1870 (chap. 226, 16 Stat. at L. 195, U. S. Comp. Stat. rgo1, p. 
3497), making it an offense to aid or abet an officer or agent of any as- 
sociation in doing the acts prohibited in § 55 of the act 1864, with in- 
tent to defraud or deceive—became § 5209 of the Revised Statutes 
(U. S. Comp. Stat. 1901, p. 3497). It is copied in the margin. { 

Section 50 of the act of 1863 and § 53 of the act of 1864 became § 
5239 of the Revised Statutes, reading as follows: 

**Sec. 5239. Ifthe directors of any national banking association shall 
knowingly violate, or knowingly permit any of the officers, agents, or 
servants of the association to violate, any of the provisions of this title, all 
the rights, privileges, and franchises of the association shall be thereby 
forfeited. Such violation shall, however, be determined and adjudged 
by a proper circuit, district, or territorial court of the United States, in 
a suit brought for that purpose by the Comptroller of the Currency, in 
his own name, before the association shall be declared dissolved. And 
in cases of such violation, every director who participated in or as- 
sented to the same shall be held liable in his personal and individual 
capacity for all damages which the association, its shareholders, or 
any other person, shall have sustained in consequence of such violation.” 

As in the early acts relating to the national banks, so in the sec- 





t Sec. 5209. Every president, director, cashier, teller, clerk, or agent of any asso- 
ciation, who embezzles, abstracts, or wilfully misapplies any of the moneys, funds, or 
credits of the association, or who, without authority from the directors, issues or puts 
in circulation any of the notes of the association; or who, without such authority, issues 
or puts forth any certificate of deposit, draws any order or bill of exchange, makes 
any acceptance, assigns any note, bond, draft, bill of exchange, mortgage, judgment, 
or decree; or who makes any false entry in any book, report, or statement of the as- 
sociation, with intent, in either case, to injure or defraud the association or any other 
company, body politic or corporate, or any individual person, or to deceive any officer 
of the association or any agent appointed to examine the affairs of any such associa- 
tion; and every person who, with like intent, aids or abets any officer, clerk, or agent 
in any violation of this section—shall be deemed guilty of a misdemeanor, and shall 
be imprisoned not less than five years nor more than ten. 
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tions of the Revised Statutes on the same subject, there are many 
provisions specifically enjoining the doing or not doing of certain acts 
by the association orits officers. Thus, by § 5137, Rev. Stat., U. S. 
Comp. Stat. rgo1, p. 3460 (formerly § 28 of the act of 1864), a national 
bank is prohibited from acquiring real estate for purposes other than 
those specified in the act, and is forbidden to hold real estate, under 
certain contingencies, more than a specified length of time; by § 5200, 
Rev. Stat. U. S. Comp. Stat. 1901, p. 3494 (formerly § 29 of the act of 
1864), it is prohibited to loan to any person or corporation in excess of 
one tenth of the capital stock of a bank; by § 5201, Rev. Stat., U. S. 
Comp. Stat. 1901, p. 3494 (formerly § 35 of the act of 1864), banking 
associations are forbidden to loan or purchase their own stock; by § 
5202, Rev. Stat., U. S. Comp. Stat. 1901, p. 3494 (formerly § 36 of the 
act of 1864), associations are forbidden to become indebted or become 
in any way liable exceeding the amount of their capital stock except 
on account of specified demands; by § 5203, Rev. Stat., U. S. Comp. 
Stat. 1901, p. 3495 (formerly section 37 of the act of 1864), a restriction 
is imposed upon the use of circulating notes; by § 5204, Rev. Stat., 
U. S. Comp. Stat. 1901, p. 3495 (formerly § 38 of the act of 1864), the 
withdrawal of the capital of an association while continuing its opera- 
tions is forbidden, either in the form of dividends or otherwise; and § 5206 
Rev. Stat., U.S. Comp. Stat. 1901, p. 3496 (formerly § 39 of the act 
of 1864), embodies a restriction upon the use of notes of other banks. 
In addition to these sections of course may be considered the various 
sections enjoining the making and publishing of perodical reports of 
the association, to which we have heretofore referred. 

It thus becomes obvious that the national bank act imposes upon 
directors duties which would not rest upon them at common law, and 
that among such duties is the furnishing to the Comptroller of the 
Currency reports concerning the conditions of the bank and the pub- 
lication thereof. Although the statutory provisions subsequent to 
the act of 1863, relating to the making and publishing of such reports, 
do not, as did the act of 1863, expressly require that the report, when 
made, should contain a ‘‘true” statement of the condition of the as- 
sociation, yet, by necessary implication, such is the character of the 
statement required to be made, and by the like implication the mak- 
ing and publishing of a false report is prohibited. 

NATIONAL BANK ACT PROVIDES EXCLUSIVE RULE OF LIABILITY OF DIRECTORS 
ATTESTING FALSE REPORT. 

Considering the text of the national bank act, as now embodied in 
the Revised Statutes, including § 5239, we think the latter section af- 
fords the exclusive rule by which to measure the right to recover dam- 
ages from directors, based upon a loss alleged to have resulted solely 
from the violation by such directors of a duty expressly imposed upon 
them by a provision of theact. By the first sentence of the section 
mentioned a forfeiture of the charter is entailed ‘‘if the directors of 
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any national banking association shall knowingly violate, or knowingly 
permit any of the officers, agents, or servants of the association to 
violate, any of the provisions of this title.” And the last sentence 
ordains the rule by which civil liability is to be determined, by pro- 
viding that ‘‘every director who participated in or assented to the 
same shall be held liable in his personal and individual capacity for all 
damages which the association, its shareholders, or any other person 
shall have sustained in consequence of such violation.” As the sec. 
tion thus comprehends all the express commands to do or not to do, as 
to directors, contained in the national bank act, and besides specifies 
the nature of the conductof directors from which their civil liability 
for violation of such commands may arise, it results that liability can- 
not be entailed upon them by exacting a different and higher standard 
of conduct as regards such commands than that established by the 
statute without depriving directors of an immunity conferred upon 
them. That the words ‘‘shall knowingly violate, or knowingly per- 
mit.’’ etc., found in the first sentence of § 5239, Rev. Stat., were in- 
tended to express the rule of conduct which the statute established asa 
pre-requisite to the liability of directors for a violation of the express 
provisions of the title relating to national banks, is additionally shown 
by the oath which a director is required to take, wherein, as already 
stated, he swears ‘‘that he will, so faras the duty devolves on him, dili- 
gently and honestly administer the affairsof such association, and will 
not knowingly violate, or willingly permit to be violated, any of the 
provisions of this title.’ Mark the contrast between the general com- 
mon law duty to ‘‘diligently and honestly administer the affairs of the 
association” and the distinct emphasis embodied in the promise not 
to ‘‘knowingly violate, or willingly permit to be violated, any of the 
provisions of this title.” In other words, as the statute does not re- 
lieve the directors from the common-law duty to be honest and dili- 
gent, the oath exacted responds to such requirements. But as, onthe 
other hand, the statute imposes certain express duties and makes a 
knowing violation of such commands the test of civil liability, the 
oathin this regard also conforms to the requirements of the statute 
by the promise not to ‘‘knowingly violate, or willingly permit to be 
violated, any of the provisions of this title.” 

And general considerations as to the spirit and intent of the 
National Bank Act (Easton v. Iowa, 188 U. S. 220; Davis v. Elmira 
Sav. Bank, 161 U. S. 275) also render necessary the conclusion that 
the measure of responsibility concerning the violation by directors of 
express commands of the National Bank Act is, in the nature of 
things, exclusively governed by the specific provisions on the subject 
contained in that act. Thus, a contrary conclusion would lead to a 
varying measure of responsibility in the several states in which the 
question of liability might arise, depending upon the conceptions of 
the state courts of last resort as to the meaning of the act of Congress 
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imposing the duty. Hence, it would follow that the same provisions 
of the statute might mean one thing in one state and a different thing 
in another. The confusion which would result is aptly illustrated by 
a review made by the Supreme Court of Ohio in the recent case of 
Mason v. Moore, 73 Ohio St. 275, of the conflicting state adjudications 
as to the proper rule to be applied to fix the liability of bank directors 
to third persons in an action of deceit atcommon law, The frustration 
of the public policy embodied in the national bank system by the 
crippling of the usefulness of such institutions, which would result 
from holding that directors, in performing the duties imposed upon 
them by the National Bank Act, might be held liable civilly, not by 
the standard of conduct which the act provides for a violation of its 
express commands, but by another and different one, is apparent. 
Under such a conception it might well be that prudent and responsi- 
ble persons would decline to assume the discharge of the duties im- 
posed by the statute because of the hazard of an uncertain pecuniary 
liability which the statute imposing the duty did not contemplate. 


NEBRASKA DECISION THAT DIRECTORS LIABLE AT COMMON LAW, IRRESPEC- 
TIVE OF NATIONAL BANK ACT, ERRONEOUS. 

The civil liability of national bank directors, then, in respect to the 
making and publishing of the official reports of the condition of the 
bank, a duty solely enjoined by the statute, being governed by the 
National Bank Act, it is self-evident that the rule expressed by the 


statute is exclusive, because of the elementary principle that where 
a statute creates a duty and prescribes a penalty for non-performance, 
the rule prescribed in the statute is the exclusive test of liability. 
Farmers’ & M. Nat. Bank v. Dearing, 91 U. S. 29, 35, and cases cited. 
The error in the decision below becomes at once apparent when its 
correctness is tested by the rule that the statute is applicable and pre- 
scribes the exclusive test of liability. The doctrine, as we have seen, 
upon which the court below rested its judgment, was that directors of 
a national bank who merely negligently participated in or assented to 
the making and publishing of an untrue official report of the condi- 
tion of the bank were civilly liable to any one deceived to his injury 
by such report. Indeed, in one aspect, the ruling below went further 
than this, since it was, in substance, decided that, despite the exer- 
cise of diligence by the director, if he attested an untrue report he 
was civilly liable, because he did so at his risk, since it was his duty 
to know or refrain from acting. That this imposed a higher standard 
of conduct than was required by the statute is obvious, but is clearly 
also established by previous decisions of this court, pointing out that 
where by law a responsibility is made to arise from the violation of a 
statute knowingly, proof of something more than negligence is re- 
quired; that is, that the violation must in effect be intentional. 
McDonald v. Williams, 174 U. S. 397; Potter v. United States, 155 
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U. S. 438, 446, and cases cited. See, also, Utley v. Hill, 155 Mo. 232, 
264, and cases cited. 


QUESTION OF COMMON LAW LIABILITY OF DIRECTORS VOLUNTARILY MAKING 
FALSE STATEMENTS NOT DECIDED. 


Of course, in what has been said we have confined ourselves to the 
precise question arising for decision, and therefore must not be under- 
stood as expressing an opinion as to whether and to what extent direc- 
tors of national banks may be civilly liable by the principles of the 
common law for purely voluntary statements made to individuals or 
the public, embodying false representations as to the financial condi- 
tion of the bank, by which one who has rightfully relied upon such 
representation has been damaged. And because we have applied in 
this case to the duty expressly imposed by the statute the standard of 
conduct established therein we must not be considered as expressing 
an opinion upon the correctnéss of the views enunciated by the court 
below concerning the standard which should be applied solely under 
the principles of the common law, to fix the civil liabilities of direc- 
tors in an action of deceit. See Briggs v. Spaulding, 141 U. S. 132. 

There is a suggestion that the subject matter of this controversy 
is so inherently Federal that, although the judgments of the circuit 
court and of the circuit court of appeals, remanding the cause to the 
state court, may not be re-examined (25 Stat. at L. 435, Chap. 866, 
U. S. Comp. Stat. 1901, p. 509), nevertheless it should now be de- 
cided that the state court was wholly devoid of jurisdiction. This 
claim is predicated upon the provision of § 5239, Rev. Stat., confer- 
ring exclusive jurisdiction on courts of the United States to declare a 
forfeiture of the charter of a national bank as the result of wrongs 
committed by the directors, and the contention that a declaration of 
such forfeiture is a pre-requisite to an action to enforce the civil lia- 
bility of directors, and that such action could only be brought in the 
Court of the United States after a forfeiture has been adjudged. We 
content ourselves with saying that we think these contentions are 
without merit. 

It follows from what has been said that, as to Mosher and Outcalt, 
two of the persons named as plaintiffs in error in the writ and cita- 
tion, the writ of error is dismissed for want of prosecution; as to the 
other plaintiffs in error, the judgment below is reversed and the case 
is remanded for further proceedings not inconsistent with this opinion. 
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FALSE REPORT OF CONDITION OF NATIONAL BANK. 


Liability of attesting directors to prospective purchaser of stock in reliance thereon— 
Must exercise due care—Liability at common law independent of 
National Bank Act. 


Smalley v. McGraw, et al., Supreme Court of Michigan, May 18, 1907. 


A person contemplating the purchase of stock of a national bank has a legal right 
to rely upon the published report as a true statement of the financial condition of the 
bank without further inquiry, in the absence of knowledge tending to show the unre- 
liability of the statement; and where the statement is false, a purchaser of stock, re- 
lying thereon, may recover damages occasioned thereby whether the representations 
are made in good faith or bad faith. 

The directors of a bank are bound to exercise that degree of care in the business 
affairs of the bank that ordinarily prudent and careful men would exercise in affairs 
of like importance, and if the directors sign a report which they know (or if they had 
exercised ordinary diligence would have known prior to signing) states the “ Loans 
and Discounts”’ at a greater amount than real value, the difference materially affect- 
ing the value of the stock, such directors will be individually liable to a purchaser of 
the stock who relied in good faith upon such report as stating the true financial con- 
dition of the bank. 

The liability of the directors in such a case is independent of the National Bank 
Act and is derived from the principles of the common law.* 


Error to the Circuit court for Saginaw county, W. G. Gage, Judge. 


Action by Margaret A. Smalley against Joseph W. McGraw et al. 
Defendant had verdict. Plaintiff brings error. Reversed and new 
trial granted. 


Bair, J. This is a common law action for fraud and deceit against 
the defendants as directors of the Old Second National Bank, of Bay 
City, based upon representations of the financial condition of the 
bank, contained in certain reports tothe Comptroller of the Currency, 
in reliance upon which, plaintiff alleges she purchased certain stock 
of the bank. 

The judgment in this case cannot be sustained unless the court was 
correct in his conclusion that the testimony of plaintiff’s agent con- 
clusively negatived her cause of action. Field v. Clipper, 78 Mich., 26. 

We are of the opinion that the court erred in excluding answers to 
the questions calling for explanations of the agent’s testimony and as 
to the extent of his reliance upon the reports. We are also of the 
opinion, that it did not appear from the testimony of plaintiff's agent, 
as a matter of law, that he had no right to rely and did not rely upon 
the reports to the comptroller. He testified that he did rely upon the 
reports, and, although the inference that he did not might be deduced 








* NOTE.—The rule of liability of an attesting director, declared in this case, is con- 
trary to and now superseded by the rule declared by the Supreme Court of the United 
States in Jones National Bank v. Mosher, reported pp. 613-626 preceding. 
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therefrom, his testimony, considered as a whole, would have author- 
ized a finding that he did rely upon the reports. 

The question of his knowledge of the making up and contents of 
the reports and of his reliance upon them were, at the most, questions 
for the jury and not for the court. He testified that he had no knowl- 
edge of any of the paper included in theitem, ‘‘Loans and Discounts” 
or of its value. We do not think it conclusively appears, as stated by 
the court, that the agent had full knowledge of the way these reports 
were made out and that they were so utterly unreliable that he was 
bound to go further and ascertain more before he could rely upon the 
reports. The diligence required of the plaintiff's agent must be con- 
sidered in connection with the character of the representations upon 
which he claimed to rely. The reports were published in accordance 
with the provisions of section 5211 of the revised statutes of the 
United States, containing a provision that 

‘*Each such report shall exhibit, in detail and under appropriate 
heads, the resources and liabilities of the association at the close of 
business on any past day in him specified.” 

The object of this section, as said by the Supreme Court of the 
United States, ‘‘ was to apprise the Comptroller of the Currency and 
the public of the condition of each national bank at stated periods.” 
Cochran v. U. S., 157 U. S. 286, vide page 296. 

We think it necessarily follows that a person contemplating the 
purchase of stock of the bank hasa legal right to rely upon the pub- 
lished report as a true statement of the financial condition of the bank 
without further inquiry, in the absence of knowledge tending to show 
the unreliability of the statement. 2 Cook on Corporations (5th Ed.), 
section 352. 

The prospective purchaser is not chargeable with knowledge of 
such circumstances as he might have discovered by the exercise of 
ordinary prudence and diligence, but only with the natural inferences 
deducible from the knowledge possessed by him. Smith v. McDonald, 
139 Mich., 225. Sawyer v. Bldg. & Loan Assn., 103 Mich. 228. 

There is some confusion in the testimony of the agent due to the 
fact that he was cross-examined at length with reference to knowledge 
acquired and conduct on his part after the purchase of the stock, which 
could only be competent as bearing upon the credibility of his testi- 
mony and would not be competent as admissions or proof of facts 
against the plaintiff. Hall v. Murdock, 119 Mich., 389. 

In view of another trial, we consider it proper to express our views 
as to certain of the questions argued in the briefs of counsel. 

‘Tt is the settled rule in this state, whatever the rule may be else- 
where, that one who purchases property in the belief of and reliance 
upon false statements regarding it may sue for and recover the dam- 
ages occasioned thereby, whether the representations are made in good 
faith or bad faith.” Krause v. Cook, 144 Mich. 365. 
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Directors of a bank are bound to exercise that degree of carein the 
basiness affairs of the bank that ordinarily prudent and careful men 
would exercise in affairs of like importance. Briggs v. Spaulding, 
141 U. S. 132. Commercial Bank v. Chatfield, 121 Mich. 641. Gib- 
bons v. Anderson, 80 Fed. Rep. 345. 

The liability of the directors in a case like this is independent of 
the National Banking Act and is derived from the principles of the 
common law. Prescott v. Haughey, 65 Fed. Rep. 653. Brinckerhoff 
v. Bostwick, 88 N. Y. 52. Yates v. Bank, 105 N. W. Rep. 287. 

If the directors signing the report knew, or, by the exercise of 
ordinary diligence in the discharge of their duties, would have known, 
prior to signing such report, that the item ‘‘Loans and Discounts” 
contained paper worth much less than its face value, which would 
materially affect the value of its stock, they would be individually 
liable to a purchaser of the stock who relied in good faith upon such 
report as stating the true financial condition of the bank. Prewett v. 
Trimble, 92 Ky., 176; Heard v. Pictorial Press, 182 Mass., 530; Hub- 
bard v. Weare, 79 la. 678. 

The judgment is reversed and a new trial granted. 


FORGED CHECK. 


Forged check payable to bearer—Holder indorsing in blank and receiving payment, 
liable to refund to bank paying check. 


Williamsburgh Trust Company v. Peter R. Tum Suden, N. Y. Supreme Court, Appellate Division, Second 
Judicial Department, June 29, 1907. 


Four checks, payable to bearer, purporting to be signed by one Rand, were 
cashed by defendant who indorsed them in blank and received payment from the 
bank on which drawn. 


Held: The bank is entitled to recover the money paid, the case presenting an ex- 


ception to the rule that the bank must bear the loss when it pays a check to which the 
drawer’s name is forged. 


Appeal by the plaintiff from ajudgment. Reversed and new trial 
ordered. 

Woopwarp, J. Thisis an action to recover money paid by mistake: 
the amount of fourcertain checks payable to bearer which were forger- 
ies, purporting to be signed by L. F. Rand, and endorsed by Peter R. 
Tum Suden. The checks with Tum Suden’s single and unqualified 
endorsement were presented and paid to him by the plaintiff. It was 
shown at the trial that Tum Suden had been in the habit of cashing 
checks for Rand and that the forged checks were cashed, in part, for 
a maid servant in the employ of Rand, the other part of their face 
value being retained by Tum Suden for groceries previously furnished 
toRand. As the checks were negotiable without endorsement, it is 
evident that Tum Suden’s endorsement would divert the trust com- 
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pany from that careful scrutiny which otherwise it would have been 
likely to give them. It was Tum Suden who negotiated the checks 
and put them into circulation, and as by his unqualified endorsement 
he facilitated the forgery his position is not that of an endorsee who 
holds a forged check sanctioned by a prior endorsement. 

If Tum Suden suffered loss or damage by cashing the checks, it is 
evident that such loss was sustained before the checks were honored 
by the trust company. I fail to see, therefore, how the trust company 
when it paid the checks can be held responsible for a loss previously 
sustained. As there is no proof that the mistake of the trust company 
has been to the prejudice of the respondent, it is but right that he 
should refund the money had and received. 

The evidence shows that Tum Suden for several months prior to 
the time of these forgeries had been accustomed to cash checks for 
Rand. It follows, therefore, that Tum Suden, who had had every op- 
portunity to become acquainted with Rand’s signature, has no right 
to shift the loss resulting from his own fault, oversight or negligence, 
upon another. On the other hand, it was but natural for the bank to 
assume that Tum Suden’s endorsement warranted the genuineness of 
the sigaature. It was Tum Suden wao had the first contact with the 
forger and who first failed to detect the forgery, and upon him, there- 
fore, must fall the burden of loss. From the foregoing it will appear 
that the case at bar presents an interesting exception to the case of 
Price v. Neal (3 Burr, 1354), which ruled that the bank must bear the 
loss when it pays a check to which thedrawer’s name is forged. Such 
exceptions, however, have long ceased to be unusual. 

In National Bank, etc., v. Bangs (106 Mass., 441), the Court said: 
‘‘We are aware of no case in which the principle that the drawee is 
bound to know the signature of the drawer of a bill or check, which 
he undertakes to pay, has been held to be decisive in favor of a payee 
of a forged bill or check to which he himself has given credit by his 
endorsement.” The same principle should be applied here. Upon 
the first endorser is the burden of the first precaution, and his negli- 
gence or omission will exonerate, as in the present instance, the bank. 
Had a third party presented the check, already in circulation, for pay- 
ment, the bank would have been put upon inquiry, and for any negli- 
gence in that case it would have been responsible. 

In First National Bank of Danvers v. First National Bank of 
Salem (151 Mass. 281), the Court uttered a principle of construction 
which justifies my view: ‘‘The indorsement, which was not necessary 
to the transfer of the check, was a guaranty of the signature of the 
drawer, and the plaintiff had a right to believe that the indorser was 
known to the defendant by proper inquiry.” 

Judgment should be reversed and a new trial ordered, costs to 
abide the event. 


Jenks, Hooker and Ricu, JJ., concurred. 
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IRREGULAR INDQRSER. 


Irregular indorser of accepted draft liable to drawer, who is also payee, under provis- 
ions of Negotiable Instruments Law. 


Haddock, Blanchard & Co. v. Haddock, New York Supreme Court, Appellate Division, Third Depart- 
ment, March 13, 1907 


H. B. & Co. sold goods to L. & M. Co. and drew drafts payable to their own order 
on L. & M. Co. for the price, which drafts were accepted by L. & M.Co. H indorsed 
the drafts before delivery to the drawer-payee to give credit to the acceptors. 

Held (one justice dissenting), H is liable to the drawer-payee as indorser under 
the provisions of sections 114 and 118 of the Negotiable Instruments Law. 

The dissenting opinion proceeds on the ground that the liability of an irregular 
indorser upon a draft payable to the order of the drawer is defined in the law, but no 
liability is provided in case of an indorsement for the purpose of giving credit to the 
acceptor with the drawer; that such omission must have been intentional and nega- 
tives the liability of the irregular indorser in this case; and as such liability of an 
irregular indorser who indorses to give credit to an acceptor did not exist at common 
law, the indorser should not be held. 


Appeal from Trial Term, Broome County. 


Action by Haddock, Blanchard & Co. against John C. Haddock. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Haddock, Blanchard & Co. was a corporation doing a wholesale 
coal business at Binghamton. The Lenaps Coal Company, the Liv- 
ingston Coal Company, and the Montauk Coal Company were corpora- 
tions retailing coal. The majority of the stock of those corporations 
was owned by John C. Haddock, the defendant. The plaintiff sold 
these several companies coal, and, in payment therefor, signed drafts 
upon them for the amount of the consideration. These drafts were 
payable to the order of the plaintiff which was the drawer. These 
drafts were accepted by the respective coal companies, and thereafter, 
and before delivery to the plaintiff, were indorsed by the defendant, 
Haddock. They were indorsed by him for the purpose of giving 
credit to the acceptors, and under an agreement that he should become 
liable for the coal furnished by the plaintiff to the said companies. 
Among these drafts was one note in which one of these companies 
was the maker, and the defendant was an irregular indorser. The 
indorsement of that note was made under the same circumstances and 
agreement. These drafts were discounted by the plaintiff, and upon 
failure of the acceptors to pay the same, they were duly protested, and 
the plaintiff was compelled totake them up. This the plaintiff did, 
and now brings action against the defendant, Haddock, upon his in- 
dorsement. At special term, the facts were found practically as above 
stated, and the defendant was held liable both upon the drafts and 
upon the note. From the judgment entered upon that decision, this 
appeal is taken by defendant. 
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Argued before Smitu, P.J., and Cuester, KeELLocc,andCocnrang, J. J 


Joun M. Ke toce, J. By section 114 of the negotiable instruments 
Law (chapter 612, p. 734, Laws of 1897), the liability of an irregular 
indorser is defined. It is there declared: 


‘*‘Where a person, not otherwise a party to an instru- 
ment, places thereon his signature in blank before de- 
livery, he is liable as indorser in accordance with the 
following rules: (1) If the instrument is payable to the 
order of a third person, he is liable to the payee and to 
all subsequent parties. (2) If the instrument is pay- 
able to the order of the maker or drawer, or is payable 
to bearer, he is liable to all parties subsequent to the 
maker or drawer. (3) If he signs for the accommodation 
of the payee, he is liable to all parties subsequent to the 
payee.” 

Prior to the statute an irregular indorser upon a note was presump- 
tively not liable to the payee. 
Section 118 of that law provides: 


‘‘As respects one another, indorsers are liable prima 
facie in the order in which they indorse; but evidence is 
admissible to show that as between or among themselves 
they haveagreed otherwise. Joint payees or joint indorsees 
who indorse are deemed to indorse jointly and severally.” 


This statute is substantially are-enactment of the law as established 
by the cases. Moore v. Cross, 19 N. Y. 227, 75 Am. Dec. 326; Coul- 
ter v. Richmond, 59 N. Y. 478; Culliford v. Walser, 158 N. Y. 65; 
Davis v. Bly, 164 N. Y. 527. 

It is an exception to the rule that the terms or legal effect of a 
written instrument cannot be changed by parol. This caseis squarely 
within the terms of section 118 and the above authorities. Subdivis- 
ion 2 of section 114 of that statute does not purport to fix the rights 
of the various indorsers as between themselves, but declares that the 
irregular indorser is liable to all the parties subsequent to the ‘‘drawer,” 
not subsequent to the ‘‘payee.”” The drawer, the payee, and the in- 
dorser are different parties to a bill; but the same person may occupy 
all those positions upon it. This section does not refer to persons, 
but to the parties tothe bill. Thisstatute, as thedefendant construes 
it, destroys a legal right formerly existing under the rules of the law 
merchant, which rules section 7 preserves in any case not provided 
for by the statute. It should therefore be strictly construed. If it 
was the intent to prevent the payee from recovering against the in- 
dorser, he and not the drawer would have been mentioned. In any 
event the section does not purport to define the liability of one indor- 
ser to another. That matter is governed entirely by section 118. The 
two sections read well together—one as showing the position of the 
parties while the paper is with the public as a negotiable instrument, 
the other as defining the rights of the indorsers as between themselves 
where the negotiable character of the instrument is unimportant. 
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The judgment should b2 affirmed. All concur, except Smirn, P. 
J., dissenting in opinion. 


Smita, P. J. (dissenting). Priortothe negotiable instruments law 
an irregular indorser upon a note was presumptively not liable to the 
payee. Evidence was permitted, however, to show that he indorsed 
to give the maker credit with the payee, and thus was liable to such 
payee. In Danielon Negotiable Instruments (5th Ed.), in section 711, 
it is stated that parol proof of the intentions of the parties was ad- 
mitted in such a case for the reason that the position of the name 
upon the paper is one of ambiguity in itself. In no case, as I under- 
stand, is parol evidence admissible to vary the relations of the parties 
as defined by the paper. Martin v. Cole, 104 U. S. 30. In Steele v. 
McKinley, L. R. 5 Appeal Cases, 764, it was held by the House of 
Lords, b2fore the passage of the bills of exchange act in England, that 
in a cise similar to the case at bar the indorser could not be held liable 
tothe drawer even upon parol proof that the indorsement was made 
for the purpos2 of giving the acceptor credit with him. See, also, 
Jenkins v. Comber, L. R. 898, 2 Q. B. 168; 67 Law Journal, Q. B. 
780. Also, First National Bank of St. Charles v. Payne, 111 Mo. 291; 
Doubis v. Mason, 127 Mass. 37. At no time, therefore, under the 
common law was there authority for holding this defendant liable 
even upon proof that the indorsement was for the purpose of giving 
credit to the acceptor. 

But whatever may have been the law prior to the enactment of 
our negotiable instruments law, I can see no escape from the defend- 
ant’s contention that that law absolutely fixes his liability upon the 
paper. The liability of an irregular indorser upon a promissory note 
payable to a third party is there stated to be primarily a liability to 
the payee. I say primarily because in the third subdivision of the 
sime saction, itis permitted to show that he indorsed for the purpose 
of giving credit to the payee to whom he would not then be liable. 
The liability of an irregular indorser upon a draft payable to the 
order of the drawer is explicitly defined in the same section, but no 
liability is th2rzin provided in case of an indorsement for the purpose 
of giving credit to the acc2ptor with a drawer. The omission could 
not have been unintentional. To my mind such omission convincingly 
negatives the legal liability of the defendant upon these drafts. This 
interpretation of the statute is not affected by the provisions of section 
118 which provides that evidence is admissible to show the relations of 
indorsers among themselves, nor by section 55 of the same act which 
provides that an accommodation party is liable on the instrumenttoa 
holder for value. Both these sections are but declarations of the com- 
mon law. Steele v. McKinley, cited above, was decided under the 
common law. If either of these sections could otherwise be held 
applicable they, as general provisions, must yield to the specific rule 
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of liability imposed upon the defendant by section 114 of the act. -It 
cannot be held that the negotiable instruments law states only a rule 
of prima facie liability. One placing hisname upon commercial paper 
has the right to rely upon the measure of his liability imposed by that 
act, and he can be subject to no greater liability by parol proof that 
the paper was executed with the intention of assuming such greater 
liability. 

No case is cited inthis state holding acontrary rule. Both thecase 
of Kohn v. Consolidated Butter & Egg Company, 30 Misc. Rep. 725, 
and the case of Corn v. Levy, 97 App. Div. 48, refer to the liability of 
an irregular endorser of a promissory note payable to a third party. 
That the liability of such an indorser is open to explanation by parol 
is explicitly provided for by subdivision 3 of the section. 

If this defendant for a valuable consideration legally assumed pay- 
ment of this debt by contract other than as evidenced by this draft 
plaintiff might recover. Under the statute of frauds, the signing of 
the draft would not be sufficient to fasten liability upon him, unless 
his liability could be made to come within the law merchant, which is 
codified in our negotiable instrumentslaw. As tothe drafts, then, we 
think the judgment erroneously charged the defendant therewith. 
As to the note, defendant was clearly liable under the negotiable in- 
struments law. 

The judgment should thus be modified, and, as modified, affirmed, 
without costs to either party. 


FALSE REPORT OF CONDITION OF NATIONAL BANK--- 
MOTION FOR REHEARING. 


Smalley v. McGraw, et al., Supreme Court of Michigan, July 13, 1907. 


Per Curiam. A motion for rehearing has been made in this case 
based upon the recent decision of the Federal Supreme Court in the 
case of Yates v. Jones National Bank. The federal case, although de- 
cided five days earlier, had not been published at the time of our de- 
cision of the above entitled case.* We do not think any useful pur- 
pose would be served by granting a rehearing because of the decision 
referred to. The case does not touch the principal grounds upon 
which the case before us was reversed. It does establish a different 
test of the liability of directors of a national bank for participating 
in alleged false official reports to the comptroller of the currency from 
that adopted by this court, and as to such test, must be considered to 
be the law of the case in all further proceedings. 

Application denied. 


*See decision at page 627, this number. 





LEGISLATION IN 1907. 


SUBSEQUENT LIENS ON ASSETS OF UNSOUND BANKS FOR 
PAYMENTS, ADVANCES OR CLEARINGS, PROHIBITED. 


Chap. 522, Laws of New York, 1907. An Act to amend the 
banking law, in relation to the superintendent taking posses- 
sion of banks or individual banker’s property and giving notice 
thereof and forbidding subsequent payments and clearances. 
Became a law, June 17, 1907, with the approval of the Gov- 
ernor. Passed, three-fifths being present. 
The people of the State of New York, represented in Senate and Assembly, do 
enact as follows: 

SECTION 1. Section seventeen of chapter six hundred and eighty-nine of the 
laws of eighteen hundred and ninety-two, entitled “An act in relation to banking cor- 
porations,” is hereby amended so as to read as follows: 

$17. Impairment of capital— Whenever the superintendent shall have reason to 
believe that the capital stock of any corporation or individual banker subject to the 
provisions of this chapter, is reduced by impairment or otherwise below the amount 
required by law, or by its certificate or articles of association, he shall require such 
corporation or individual banker to make good the deficiency. He may examine or 
cause to be examined any such corporation to ascertain the amount of such impair- 
ment or reduction of capital, and whether the deficiency has been made good as re- 
quired by him. The directors of every such corporation upon which such requisition 
shall have been made shall immediately give notice of such requisition to each stock- 
holder of the corporation, and of the amount of the assessment which he must pay 
for the purpose of making good such deficiency, by a written or printed notice mailed 
to such stockholder at his place of residence, or served personally upon him. If any 
stockholder shall refuse or neglect to pay the assessment specified in such notice with- 
in sixty days from the date thereof, the directors of such corporation shall have the 
right to sell to the highest bidder at public auction the stock of such stockholder, after 
giving previous notice of such sale for two weeks in a newspaper of general circula- 
tion published in the place or county where such corporation is located; or such stock 
may be sold at private sale, and without such published notice, provided, however, 
that before making a private sale thereof an offer in writing to purchase such stock 
shall first be obtained, and a copy thereof served upon the owner of record of the 
stock sought to be sold either personally or by mailing a copy of such offer to such 
owner at his place of residence; and if, after service of such offer, such owner shall 
still refuse or neglect to pay such assessment within two weeks from the time of ser- 
vice of such offer, the said directors may accept such offer and sell such stock to the 
person or persons making such offer, or to any other person or persons making a 
larger offer than the amount named in such offer submitted to such stockholder; 
but such stock shall in no event be sold for a smaller sum than the valuation put on 
it by the superintendent in his determination and certificate, which valuation shall not 
be less than the amount of the assessment called for and the necessary costs of sale. 
Out of the avails of the stock sold the directors shall pay the necessary costs of sale, 
and the amount of the assessment called for thereon. The balance, if any, shall be 
paid to the person or persons whose stock has thus been sold. A sale of stock as 
herein provided shall work as an absolute cancellation of the certificate or certificates 
of stock sold, and shall make the same null and void, and a new certificate shall be 
issued to the purchaser or purchasers of said stock. If any such corporation or in- 
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dividual banker shall neglect for sixty days after the superintendent shall have re- 
quired such deficiency to be made good, to comply with such request, the superinten- 
dent shall report the fact to the attorney-general, who shall institute such action or 
proceeding against such corporation or individual banker, as is now authorized in the 
case of insolvent corporations. If, from any such examination or report, the superin- 
tendent shall have reason to conclude that any such bank or individual is in an unsound 
or unsafe condition to do banking business, he may forthwith take possession of such 
bank or individual banker's property and business, and retain such possession until 
the termination of the action or proceeding instituted by the attorney-general. On 
taking possession of any such bank or individual banker's property and business, the 
superintendent shall forthwith give notice of such fact to any and all banks, trust 
companies, associations and individuals, holding or in posssession of any assets of 
said bank or individual banker. No bank, trust company, association or ind?- 
vidual, knowing of such taking possession by the superintendent or notified as afore- 
said shall have a lien or charge for any payment, advance or clearance thereafter 
made, or liability thereafter incurred against any of the assets of the bank or in- 
dividual banker of whose assets the superintendent shall have taken possession as 
aforesaid. 

§ 2. This act shall take effect immediately. 

Nore. -Matter italicized constitutes the amendment. It calls for immediate notice by the Superin- 
tendent, when he takes possession of an unsound bank, of the fact of taking possession, which notice must 
be given all other banks and persons holding assets of the crippled institution. And it furthermore deprives 
every notified bank, or every bank having knowledge that the Superintendent is in possession, even though 
not notified, of the right of lien or charge upon assets in its hands of such institution for subsequent pay- 


_ ments, advances or clearances made or liabilities incurred. See article elsewhere in this number, concern- 


ing the effect of this amendment upon the practice of clearing for non-members in the New York Clearing 
House 


PAYMENT OF TWO-NAME ACCOUNTS IN SAVINGS BANKS 
—NEW YORK. 


Chapter 247, Laws of New York, 1907. An act to amend the 
Banking Law, relative to the payment of deposits in savings 
banks in the names of more than one person. Becamea law 


April 30, 1907 with the approval of the Governor. Passed, 
three-fifths being present. 


The people of the State of New York, represenated in Senate and Assembly, do 
enact as follows: 

Section 1. Section one hundred and fourteen of Chapter six hundred and eighty- 
nine of the laws of eighteen hundred and ninety-two entitled “An act in relation to 
banking corporations” is hereby amended to read as follows: 

Sec. 114. DEPOSITS OF MINORS, AND TRUST DEPOSITS AND DE- 
POSITS IN THE NAMES OF MORE THAN ONE PERSON.—When any 
deposit shall be made by or in the name of any minor, the same shall be held for the 
exclusive right and benefit of such depositor, and free from the control or lien of 
all other persons, except creditors, and shall be paid, together with the dividends 
and interest thereon to the person in whose name the deposit shall have been made, 
and the receipt or acquittance of such minor shall be a valid and sufficient release 
and discharge for such deposit or any part thereof to the corporation. When any 
deposit shall be made by any person in trust for another, and no other or further no- 
tice of the existence and terms of a legal and valid trust shall have been given in 
writing to the bank, in the event of the death of the trustee, the same, or any part 
thereof, together with the dividends or interest thereon, may be paid to the person 
for whom the deposit was made. When a deposit shall be made by any person in 
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the names of such depositor and another person and in form to be paid to either or 
the survivor of them such deposit thereupon and any additions thereto made by 
either of such persons upon the making thereof, shall become the property of such 
persons as joint tenants and the same together with all interest thereon shall be held 
for the exclusive use of the persons so named and may be paid to either during the 
lifetime of both or to the survivor after the death of one of them aud such payment 
and the receipt or acquittance of the one to whom such payment ts made shall be 
avalid and sufficient release and discharge to satd bank for all payments made on ac- 
count of such deposit prior to recetpt by said bank of notice in writing not to pay 
such deposit in accordance with the terms thereof. 

Section 2. This Act shall take effect immediately. 

Nore.—This amendment authorizes a savings bank which carries a two-name account payable to 
either or the survivor. to pay either during the life-time of both, and to pay the survivor after the death of 
one of them. To this extent it harmonizes with statutes which have been enacted in several other states 
this year, authorizing not only savings banks but other banks to pay the survivor of two-name accounts. 
But this New York statute goes further and creates an ownership as joint tenants, in both persons, when 
one of them makes a deposit in this form. Whether it is practicable or advisable so to regulate titles 


is questionable. Officers of savings banks in New York state should give particular attention to this 
amendment. 


FOREIGN BANKING CORPORATIONS IN MASSACHUSETTS. 


An Act relative to Foreign Banking Corporations. 


Be it enacted by the Senate and House of Representatives tn General Court assembled, 
and by the authority of the same, as follows: 


Section 1. Every foreign banking association or corporation which was on June 
10, 1906, transacting business in this Commonwealth, and which receives any deposits 
or transacts any business in the manner of a saving bank or in such a manner as 
might lead the public to believe that its business is that of a savings bank, shall have 
a savings department in which all business transacted in such manner in this common- 
wealth shall be done. All money received in said manner shall be a special deposit 
and shall bz placed in said savings department, and all loans or investments thereof 
shall bz made in accordance with the statutes governing the investment of deposits 
in savings banks. 

Section 2. Such funds and the investments or loans thereof shall be appropriated 
solely to the security and payment of such deposits, and shall not be mingled with the 
investmeats of the capital stock or other money or property belonging to such asso- 
ciation or corporation, or be liable for the debts or obligations thereof. The accounts . 
and transactions of said savings department shall be kept separate and distinct from 
the general business of the association or corporation. 

Section 3 All income received from the investment of funds in said savings de- 
partment over and above such sums as may be paid to depositors in that department 
as interest or dividends shall accrue as profits to the association or corporation and 
may be transferred to its general funds. 

Section 4. Nothing inthis Act shall be construed to apply to any deposit re- 
ceived by any such association or corporation in exchange for which deposit, or in 
exchange for the obligation of a depositor secured by such deposit, there shall be is- 
sued, either at the time of receiving the deposit, or thereafter, orders for merchandise 
for the full amount or any part thereof 

Section 5. No such association or corporation shall have more than two offices 
or places of business in the Commonwealth. 

Section 6. This Act shall take effect on the first day of January 1908, but nothing 
herein contained shall be construed as applying to national banks incorporated under 
the laws of the United States. 
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RESERVE LAW OF PENNSYLVANIA. 


Opinion of Assistant Deputy Attoruey-General Cunningham construing its provisioas. 


OFFICE OF THE ATTORNEY-GENERAL. 
HARRISBURG, PA., July 17, 1907. 


Hon. J. A. Berkey, Commissioner of Banking, Harrisburg, Pa.: 


DEAR SIR: I am in receipt of your letter of June roth, and a subsequent com- 
munication, asking for an interpretation of the Act of May 8, 1907, entitled: 


“ AN ACT to provide for the creation and maintenance of a re- 
serve fund in all banks, banking companies, savings banks, savings 
institutions, companies authorized to execute trusts of any descrip- 
tion and to receive deposits of money, which are now or which may 
hereafter be incorporated under the laws of the Commonwealth, 
and in all trust companies or other companies receiving deposits of 
money, which may have been heretofore or which may hereafter be 
incorporated under Section twenty-nine of the act approved April 
twenty-ninth, one thousand eight hundred and seventy-four, entitled, 
‘An Act for the creation and regulation of corporations,’ and the 
supplements thereto.” 


In your communication you specify four features of the act upon which you 
desire advice ; ’ 

First, whether two-thirds of the reserve fund provided for by the act in question 
may be deposited in approved depositories. The general purpose of the act is to com- 
pel the banking institutions affected thereby to provide a reserve fund of at least 15 
per centum of the aggregate of all their immediate demand liabilities, and 7% per 
centum of all their time deposit liabilities. The whole of the 15 per centum reserve 
fund may, and at least one-third thereof must, consist of cash in hand or clearing- 
house certificates; one-third, or any part of one-third, thereof may consist of certain 
bonds, and the balance over and above the part consisting of cash or clearing-house 
certificates, and the part, not exceeding one-third of the whole, in bonds, shall consist 
of deposits in approved depositories, subject to call. 

With reference to the 7% per centum reserve fund, not more than one-third shall 
consist of bonds, and the remainder may consist of cash in hand or clearing-house 
certificates, or it may consist of moneys on deposit, subject to call, in approved 
depositories. It is to be noted that there is a slight distinction between the character 
of the 15 per centum reserve fund and the 7%4 per centum reserve fund. In the case 
of the 15 per centum reserve fund at least one-third must consist of cash or clearing- 
house certificates ; in the case of the 7% per centum reserve fund, the fund, over and 
above the amount which may be invested in bonds, may be divided between cash in 
hand or clearing-house certificates and deposits in approved depositories, in any pro- 
portion, or it may consist entirely of either. It is not essential that any part of either 
reserve fund shall be invested in bonds, and not more than one-third of either of said 
reserve funds can be invested in bonds. The investment in bonds is permissive, not 
obligatory, and the amount that may be invested in bonds is limited to one-third of 
either of said reserve funds. 

I reply, therefore, to your first inquiry, that two-thirds of the reserve fund men- 
tioned in Section 3, being the 744 per centum reserve fund for time deposits, may be 
deposited subject to call in approved depositories, and the remainder invested in 
bonds; but with reference to the reserve fund mentioned in Section 2, being the 15 
per centum reserve fund for immediate demand liabilities, at least one-third of this 





RESERVE LAW OF PENNSYLVANIA. 639 


fund must be in cash or clearing-house certificates, the remaining two-thirds may be 
deposited subject to call in approved depositories, in case no investments are made 
in bonds. 

With reference to the first part of your second inquiry, whether a bond and mort- 
gage is such security for said reserve as is contemplated by the Act, I reply as follows: 

Investments not exceeding one-third of either fund may be made in bonds, which 
now are, or hereafter may be authorized by law as legal investments for savings banks 
or savings institutions in Pennsylvania. Under the Act of 20th May, 1889, (P. L. 246), 
providing for the incorporation and regulation of savings banks and institutions, with- 
out capital stock, the trustees of any savings bank may legally invest money deposited 
therein in bonds and mortgages on unincumbered, improved real estate, situate in 
Pennsylvania. I am of opinion, however, that a bond accompanied by a mortgage 
on real estate to secure its payment is not within the class of bonds contemplated by 
the act in question. The bonds specified in the act under consideration are to be 
computed at their par value, and must be the absolute property of the corporation 
investing therein. In the ordinary acceptation of the words, a bond accompanied by 
a mortgage does not have par value. It is usually taken in a penal sum, double the 
amount of the real debt. It may properly be described as a slow asset and in my 
opinion does not belong to the class of investments contemplated by the said Act cf 1907. 

With reference to the latter part of your second inquiry specifying various classes 
of securities, I reply that, in my opinion, not more than one-third of said reserve funds 
may be invested in the following named classes of bonds : 

Ist. Bonds of the United States. 

2nd. Bonds of the Commonwealth of Pennsylvania. 

3rd. Bonds issued in compliance with law by any city, county, or borough of the 
Commonwealth of Pennsylvania. (These classes of securities are specifically desig- 
nated by the Act.) 

4th. Bonds of every state in the Union that has not within ten years previous to 
making the investment, defaulted in the payment of any part of either principal or 
interest of any debt authorized by any Legislature of such state to be contracted. 

5th. Bonds of any city, county, town, or village of any state of the United States 
issued pursuant to the authority of any law of the state. 

The 4th and 5th classes of bonds are bonds which are now authorized by law as 
legal investments for savings banks or savings institutions, under said Act of 1880, 

However, under the 9th Section of the Act of 11th February, 1895, you are 
invested, in your official capacity as Commissioner of Banking, with a wide discretion 
in the matter of determining whether a corporation under your supervision is in an 
unsound and unsafe condition to do business and whether its manner of conducting 
its affairs is contrary to the interests of the public. This discretion is not curtailed 
by the Act now under consideration, and it therefore follows that investments in the 
bonds above mentioned must be made subject to your supervisory powers. The pro- 
priety of approving an investment in any particular kind of bonds can be considered 
and passed upon by you as specific cases are presented. 

With reference to your third inquiry as to whether or not you, as Banking Com- 
missioner, may confine your approval to depositories which are under your supervision 
I am of the opinion that under the provisions of the act in question you have a right 
to exercise a sound discretion in approving depositories, and if you deem it advisable 
so to do, you may confine your approval to such depositories as are under your super- 
vision. It is essential that the depository, whether it be under your supervision or 
otherwise, must be approved by you, and as Commissioner of Banking. you are 
charged with the exercise of a sound discretion in making such approval. 

Replying to your fourth inquiry as to what liability you assume in approving 
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depositories in case of the failure of such institution, I am of the opinion that you 
assume the same official liability in the performance of this duty as that assumed by 
you in the performance of any other discretionary official duty. 
Very truly yours, 
J. E. B. CUNNINGHAM, Asséstant Deputy Attorney-General. 


INSURANCE OF BANK DEPOSITS IN IOWA. 


Legislature has made no provision therefor. 


STATE OF IOWA, OFFICE OF ATTORNEY-GENERAL, 
DES MOINES, June 28, 1907. 
Hon. B. F. Carroll, Auditor of State. 


DEAR SIR:—I have yours of June 24th referring to the proposed organization of 
an insurance company to insure bank deposits. 

Replying, I have to say that I have advised the parties interested that in my judg- 
ment no provision has been made by the legislature for the insuring of bank deposits 
as such. Yours very truly, H. W. BYERS, A/torney General. 


TRADE WITH LATIN-AMERICAN COUNTRIES. 


Trade of the United States with the Latin-American countries aggregated more 
than 600 million dollars in the fiscal year just ended, against 234 millions a decade 
ago. In this term, “ Latin-American countries,” are included, by the Bureau of Sta- 
tistics of the Department of Commerce and Labor, Mexico, all of Central America 
except British Honduras, all of South America except British and Dutch Guiana, and 
all of the West Indian islands except those under British, Dutch and Danish control. 

The imports from Latin America in the fiscal year 1907 amounted to 350 million 
dollars, against 155 millionsin 1897, having thus a little more than doubled during the 
decade; while the exports to the Latin- American countries were in 1907 255 millions, 
against 80 millions in 1897, having a little more than trebled during the decade. 
From Mexico the imports in 1907 were 57 million dollars in value, against 19 millions 
in 1897, and the exports to that country in 1907 were 66 millions, against 23 millions 
a decade ago. , 

From Central America the imports in 1907 were valued at 15 millions, against less 
than 9 millions a decade earlier, and the exports thereto 27 millions, against 8 millions 
a decade ago, these figures of trade with Central American countries for 1907 includ- 
ing, however, the commerce with Panama, which in 1897 was a part of Colombia and 
therefore included with the figures of trade with South America. From South America 
the imports in 1907 were 158 miilion dollars in value, against 103 millions in 1897, and 
the exports thereto 80 millions, against 32 millions a decade ago, the figures being ex- 
clusive of the trade with British and Dutch Guiana, not properly included under the 
term “Latin America.” From the Latin West Indies, under which term are included 
Cuba, Porto Rico, Haiti, Santo Domingo, and the French West Indian possessions, 
the imports in 1907 were 124 millions, against 24 millions in 1897, and the exports 
thereto in 1907, 82 millions, against 17 millions in 1897. 





Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


METHOD OF FIGURING INTEREST ON SAVINGS 
ACCOUNTS. 


Differences in the methods of figuring, and amount of interest allowed by different banks, 
shown by Mr. C. F. Hess, Assistant Cashier of the Dime Deposit and Discount Bank, 
of Scranton, Pa,, at a meeting of Group 3, Pennsylvania Bankers’ Association. 


Mr. Chairman and Gentlemen:— 


ON a recent trip made through the West, I was interested in the different methods 

used by the banks for figuring interest, and what surprised me the most was 
the variety of results arrived at by the different banks. For instance, in one bank I 
found on an account that I would have allowed $3.63 at 34; they allowed .or at 4%. 
Upon my return home I taok three savings accounts and sent them to 12 banks in 
different parts of the country, asking them to figure interest on the accounts and to 
send me their method of figuring. The account I show you here (see page 642) was 
one of the accounts sent. 

The amount of interest allowed by the different banks on this account is shown 
by a chart (see diagram on page 643), showing that a bank in Cleveland would give its 
depositor $8.53 for 6 months interest on this account and a bank in Pittsburg .79 for 6 
months interest. If they had all allowed 3@interest on the account the result is shown 
in the right hand column, and shows that Scranton would have paid the most interest. 
The majority of the banks figured interest on the lowest monthly balance. 

One bank totaled the deposits up to and including October 25 ...... $966.50 

deducting the total of checks drawn 


leaving a balance of 
On this balance they allowed interest for November and December, then one month 
interest on deposit of $36.00 made November 20th and % month on deposit of 
$86.00 make December roth. 

Another bank took the lowest balance $203.50 and figured the interest on this 
amount for 6 months. 

But the most interesting method received was from Mr. O. F. Reinhard, cashier 
of the South Bethlehem National Bank, and to better explain their method I have 
made a copy of their ledger ruling and and also the figures used on this account (see 
diagram on page 644). They do not compound the interest every 6 months, but 
figure the interest for one year from the first of July, to the first of July, and, as 
shown, the interest is added to the balance on the first of July instead of the first of 
January and July. The great advantage of the method is that the interest is always 





Nore.—This article was originally published in the Journat for April, 1904, and is reprinted by request. 
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fizured up to date on the account and the great amount of labor every interest period, 
by the old method, is thus avoided. 

The objection was raised that it would take too much time to post the accounts, 
bat Mr. Reinhard, who has used this method for some time, claims that by the use of 
an interest table for computing the interest it takes only a little more time than the 
old method. I consider this method the most just, both for the bank and depositor, 
of any received. As shown in the example, we have practically two accounts. one for 
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AMOUNT OF INTEREST ALLOWED BY EACH BANK. 


checks, deposits and balance, and one for Debits, Credits and balance of interest. 
Every time a deposit is made or a check drawn the interest is at once figured for the 
even months up to the next July and the interest debited or credited, and the new 
balance extended, and when the July interest period comes the balance of interest is 
carried over to the deposit column, added to the balance of the account, the account 
ruled as shown and the interest figured on the balance for another year and carried 
in the interest column. 
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CERTIFICATE OF DEPOSIT PAYABLE TO DEPOSITOR 
OR ANOTHER. 


Where money represented by certificate so payable belongs to depositor and no present 
gift to other party intended, but only in case he survives depositor, such other 


party receiving payment of certificate after depositor’s death must account therefor 
to depositor’s estate. 


Turnbull vy. Turnbull, New York Supreme Court, Appellate Division, Third Department, March, 1907. 


A bank issued a certificate of deposit to A, payable to himself or B. The certifi-- 
cate was made so payable at the request of A, who stated he wanted to use the money” 
in his lifetime, but in case he died first, that B should have it. A died and B received 
payment of the certificate. 


Held : B is liable to the estate of A for the money collected, as he had no title 
to the certificate or its proceeds, either by gift or trust, and making the certificate so 


payable was merely an invalid attempt to do that in the future which can only be done 
by will. 


Appeal from Montgomery County Court. 


Action by Lizzie Turnbull and another, as administratrix and ad- 
ministrator of the estate of Peter Turnbull. Appeal by plaintiffs from 
a judgment in favor of defendant. Reversed, and new trial granted. 


CocHRANE, J. On March 24, 1903, Peter B. Turnbull, the plaintiff’s 
intestate, received from the Fultonville National Bank a certificate of 
deposit of which the following is a copy: 


| No. 10,387. 

| THE FULTONVILLE NATIONAL BANK. 

| FULTONVILLE, N. Y., Alarch 24, 190}. 

| This certifies that P. B. Turnbull has deposited in this 
bank One Hundred Dollars payable to the order of himself 


or Geo. H. Turnbull on the return of this certificate prop- 
erly endorsed. O. F. Conable, Cashier. 


On June 13, 1903, the said deceased received from said bank another 
certificate of deposit for the sum of $50, and on Jan. 15, 1904, another 
certificate for the sum of $30, such certificates being the same in form 
as thai above set forth. These certificates remained in the possession 
of said Peter B. Turnbull until his death, which occurred January 19, 
1904, four days after the date of the last certificate. Tiers fter the 
defendant, having taken possession of the certificates, received pay- 
ment therefor on presentation to the bank. Plaintiffs, having demand- 
ed of the defendant that said certificates be returned, bring this action 
for the conversion thereof. 

Deceased and the defendant were brothers. The deceased began 
making deposits in the bank several years before his death, when he 





646 THE BANKING LAW JOURNAL. 


was residing with the defendant. The cashier of the bank testified 
that, when the first deposit was made, the deceased stated that he 
wanted it arranged so that he could use the money in his lifetime, and 
what he should have left when he died he wanted his brother George 
to have. At the suggestion of the cashier, a certificate was issued to 
the deceased in the form above indicated to carry out the declared pur- 
pose of the deceased asthus expressed. Thereafter, from time to time, 
the deceased made additional deposits and withdrew some of the money 
deposited, and received from the bank new certificates all in the form 
indicated, until his transactions with the bank resulted in the three 
certificates of deposit which are the subject of this controversy. 

The learned county judge has found as a fact on sufficient evidence: 

‘‘ That said certificates were, and each of them was, made payable 
as aforesaid by the request and direction of said deceased, with the 
intent that, in case said certificates were outstanding at the time of his 
death, and the defendant survived him, said certificates and the pro- 
ceeds thereof should belong to the defendant, and with the intent to 
give said certificates to defendant in case he survived the deceased and 
for the purpose of effectuating such intent and for no other purpose.” 

In Sullivan v. Sullivan, 161 N. Y. 554, facts were proved very simi- 
lar to the facts here established. In that case a certificate of deposit 
was received payable to the order of the depositor, ‘‘or in the case of 
her death to her niece Catherine Sullivan.”” The court said: 

‘¢ There was no intention, either expressed in terms or to be implied 
from the nature of the transaction, to immediately transfer the title of 
the fund to the defendant or to the bank except as the depositary and 
debtor of the depositor. This is the essential difference between the 
position of the defendant and the cestui que trust in the cases cited in 
support of her contention. As was said by Chief Judge Church in 
Martin v. Funk, 75 N. Y. 138: ‘Enough must be done to pass the 
title, although when a trust is declared, whether in a third person or 
the donor, it is not essential that the property should be actually pos- 
sessed by the cestui que trust, nor is it even essential that the latter 
should be informed of the trust.’ Reduced to its simplest analysis, the 
transaction between the plaintiff's intestate and the bank established 
between them only the relation of debtor and creditor, which could 
not be, and was not, changed by the intention of the former to pro- 
vide, in the event of her death, for the defendant. The defendant 
acquired no rights in presenti. She was to acquire them in futuro. 
This is the test which makes the essential difference between a valid 
gift inter vivos, or an effectual parol trust, and the mere expressed 
desire or intention to do that in the future which can only be done by 
will.” 

When that case was before this court (39 App. Div. 99), there was 
an intimation that, ‘‘if the certificate had provided that the sum de- 
posited should be payable to deceased or the defendant,” there might 
have been a valid trust, on the theory that the contract between the 
depositor and the bank when the fund was deposited would have indi- 
cated that an interest in such fund was at once created in favor of the 
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donee. The case of McElroy v. National Savings Bank, 8 App. Div. 
192, was cited in support of that proposition. 

If, in the present case, it appeared that it had been the purpose of 
the deceased when he made the deposits to vest in the defendant an 
immediate interest therein, perhaps we should hold as intimated by 
this court in the Sullivan case that a valid trust had been created for 
the benefit of the defendant; but such theory is opposed to the facts 
as found by the learned county judge. It is also contrary to the de- 
clared purpose of the deceased to the cashier of the bank when the first 
deposit was made that ‘‘he wanted it so that he could use it in his life- 
time, and what he should have left when he died he wanted his brother 
George to have.”” And the trial court has found that the certificates 
were issued in the form in which they appear, ‘‘ with the intent to 
give said certificates to the defendant in case he survived the deceased, 
and for the purpose of effectuating such intent, and for no other pur- 
pose.”” The facts as proved and found by the trial court bring the case 
squarely within the Sullivan case and supply the difference in the form 
of the certificates in this case and the form of the certificate in that case. 
It is clear that whatever interest the defendant was to have in the de- 
posits was to be postponed until the death of the depositor, and was 
then to relate to only so much of the fund as might then remain. There 
was no gift or trust, but merely an attempt to do that in the future 
which can only be done by will. 

The judgment must be reversed, and a new trial granted, with costs 
to the appellant to abide the event. 


POSTAL SAVINGS BANKS IN THE PHILIPPINE ISLANDS 


The Comptroller is in receipt from the Chief of the Postal Savings Bank Division, 
of the Bureau of Posts, of the Philippine Islands, a report ended April 30, 1907, relat- 
ing to the operation and condition of the Postal Savings Banks. 

At the close of the period in question the liabilities aggregated 409,280.77 pesos, 
of which 408,963.97 were due to depositors, and the balance—316.80—represented 
stamps outstanding. The resources are as follows: 


Deposits with Hongkong and Shanghai Banking Corporation. Chartered 
Bank of India, etc., and International Banking Corporation 

Due from the Insular Treasurer 

Due from the cashier of the Manila post-office and from outside post- 


Mats ccd tent. cco okra on ane an nakicaeat snes a ae 19,115.81 
Interest (anticipated profits) 164.96 


409,280.77 

Since the establishment of the postal savings banks the deposits have aggregated 
583,000.40 pesos, and withdrawals 174,201.39 pesos. 

During the months of February and March last there were received from the 
Bureau of Engraving and Printing, Washington, D. C., postal savings bank stamps 
to the value of 365,914.40 pesos, of which 496.80 have been sold, 180 deposited, 
leaving a balance outstanding as an obligation against the bank of 316.80. 

In the report submitted attention is called to the unwise restriction on the trans- 
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action of business in third-class offices. Deposits can only be made by means of 
stamps, and the suggestion is made that this provision be repealed, thus permitting 
deposits to be made in money as well as in stamps at such offices. 

In concluding the report it is stated as follows: 

The total amount deposited during April showed an increase of 19.4 per cent. 
over the deposits for the month of March, while the increase in net deposits was 21.3 
percent. The classification of depositors’ balancesshows a decided increase in the 
number of accounts having balances of 50 pesos or under, the per cent of increase be- 
ing 43.4. There was also a material increase in the number and amount of deposits 
of over 1,000 pesos. At the close of the month there was on deposit, in excess of 
the limit on which interest is payable, the sum of 53,735.95. 


REPORTS OF NEW YORK STATE SAVINGS BANKS. 


Reports of the savings banks of New York to the State Banking Department for 
the year ended June 30 last, show a healthy growth in total resources and in the 
number of open accounts held by the banks. 

The great decline in the price of bonds in which deposits in the savings banks 
may be invested under the law is shown in the figures indicating the aggregate sur- 
plus of these institutions, which now stands at $95,743.206, as compared with 
$108,671,735 in 1906, a decrease of $12,928,529. Another great change appears in the 
aggregate amounts withdrawn during the year from the savings banks, the figures 
showing an increase in this item for 1907 over 1906 cf $32,598,754, as compared with 
an increase in the aggregate deposits of only about $5,000,000. The total resources 
of the banks show an increase for the year of $46,316,183, and the number of open 


accounts an increase of 103,573. 


The summary of the reports to the State Banking Department from the figures 
contained in the reports of the separate banks is as follows: 
tl irda ca decane aa win mie aia wiare.e Greil $1,490,760,67 5 
NSS ee ee eerie ee ee eee 1,394,296,034 
I ra ere Se read ia i cial ea ears «se iia 721,434 
Surplus on market value of stocks and bonds 95,743,206 
Surplus on par value 94.917,284 
I I III 66 isaac nc nepewens ss ewansasavees 2,740,808 
Number of accounts opened or re-opened 551,100 
Number of accounts closed 447,525 
Amount deposited 399,770,401 
Amount withdrawn 389,508,985 
Amount of interest credited and paid 48,940,903 
Current expenses, including salaries for six months........ 1,928,030 
Declines in the market value of secured interest paying bonds of the kinds 
specified by law as available for savings bank deposits do not, of course, diminish 
the current return fromthe investment, out of which interest to depositors is paid, or 
its maturity value when its term expires; while for new investments by the Banks 
the lower prices of the bonds offer a larger return, the decline in the market price 


being on the whole an advantage to the savings bank depositor and promising higher 
rather than lower interest. 








MODERN METHODS 


OF 


PRACTICAL BANKING 





ON THE TELLERS OF A COMMERCIAL BANK. 


Receiving Teller’s Department. 
PART VII. 


DEPOSIT SLIPS. 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank, New York. 


AVING shown in my previous article how a special form of de- 
posit slip will materially economize the.interior work of a bank, 
I have given below a few more special forms which are being 
used by various banks throughout the country and from which 
any bank using the ordinary form and desiring to make a little change 
may receive some suggestions. It will be seen that the most of these 
forms have for their prime purpose the division of the local checks 
from those of the out-of-town checks; yet even here we will find, in 
some cases, that these two divisions are again subdivided in order to 
reduce to a minimum the handling of the items before they reach the 
department of final disposition. Some banks have printed on their 
deposit slips in the drawee column the names of all the local banks, 
which has its advantages, and requiring the depositor to use separate 
slips for out of town items. Other forms have not even a place to in- 
dicate at what bank, or where, the checks are payable; then again, 
others have a form of contract showing the extent of the responsi- 
bility assumed by the bank in making collections, also the kinds of 
money the depositor agrees to accept at the option of the bank in pay- 
ment for funds on deposit. 

The most elaborate of these slips is that of the First National 
Bank, of Chicago, Ill. This, of course, is due to a great extent to the 
sizeof the bank—-it being one of the largest in the country—and the 
number of its departments, these, in many cases being sub-divided. 
It stands to reason that with the enormous number of items received 
by this bank every day, without the aid of a carefully devised deposit 
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slip its interior work would be unnecessarily increased, requiring an 
additional clerical force and adding considerably to its running ex- 
pense account. I wish to say here that it is not only the deposit 
slips where a bank can economize in its expense account. I think it 
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is a characteristic of American banking still more than of English or 
German banking that we utilize a great many little devices which have 
all the one end in view, to save labor, to expedite and shorten the work 
and to simplify the transactions. Many of the devices may look 





651 


io) 
as 
Mm 
Z 
< 
jee) 
J 
a 
L 
eH 
5) 
a 
eZ, 
A, 
fy 
Oo 
Dn 
Q 
© 
ie) 
q 
ea) 
= 
7, 
fa 
2 
QA 
© 
= 


™ 061 


Ae reer = 


¢ 
My ay 
49 UD * 


DSHMON s9pyray pera sores pevuy aqi no 
UO Yar ddu. ase HULG BIW) Ul SysOdeg sys pvastts! 


1 jo 


| 
| 
| 
| 


~*" + op 


eg 


op 


op 


op 


op 


oF 


op 


op 


°° 


* op 


op 


- + op 


op 


op 


| op ut ajquicd 42045 


S91ON UN Pee SO 
| 


“UlOD 4aatig 


eee 


“SNVIITYO MAN 


Aa~/ 


= : ee oe 





SNV2TaO WIN AO 


“40; says quam fed ur yorq UKE 
wondo aur .e SHUR ft 


0) ISNJ| puke yueg euRIsino7-jeuey 


a 


Ag 415S04G43Q 


. “ow 


Aue 20 4 
, me 8I- ATON 


eon ny 
rr 





fl 


t+ Corr Ter) ae 
El we dere 


ile Sa) 





0 42948 Perievdep eqouy [RO OO 
os yO aus 


| NOCH [48K eB08ys5g 














AVILVAVAIIS SHIIHD HILINI BSV AIG | 


40 4109"D 


eee aemenemene, ey “Lawodjvoq 


YUL LUMI [SAF IijD 


HLiIM O2311S00d30 


og aU “wh Ue: u 
Ineyinnd OU POUWW NUS FIGS “RIUE Orly wos ewel] Ud youNO B 


A 


weg Aysnoag 


ve omy | 


~~ $0 pas) 404 


RpOSOMmIW Jo queg AWINIIg OTL 


06! 


H1LIIM G311SOd30 


“SHOdmauug ° 





652 THE BANKING LAW JOURNAL. 


trifling and petit, but it istheir ensemble which results in enabling 
the bank to complete the enormous amount of wotk which some of 
the great banks have to transact day after day. The great question 
which must never be left out of sight in connection with these labor- 
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saving and time-saving devices—-do they reduce the margin of safety 
beyond a reasonable degree? If they do, the teller is justified in 
rejecting them, in the interest of the bank and the depositor as well 
as his own. It is necessary for his self-preservation to do so. 
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This deposit slip of the First National Bank of Chicago, will at 
first sight look very complicated, but on examination will be found 
with its explanations to be very simple and easily understood. There 
is one column on this slip, however, about which I would like to say 
a few words. I refer to the column headed, ‘‘ Checks on this Bank,” 

The depositor, in separating his checks drawn on his own bank 
from those drawn on other Chicago banks and listing them in the 
column under the heading ‘‘Checks on this bank,” not only econo- 
mizes in time and labor to the bank, but also aids the bank in over- 
coming a ruling which has been laid down by some of the courts. 
Among the rules in the pass book of this bank (First National, 
Chicago,) we find one which readsthus: ‘‘ Checks on this bank will 
be credited conditionally. If not found good at the close of business 
they will be charged back to the depositors and the latter notified of 
the fact.” 

This brings up the question of the responsibility of a bank when 
it receives on deposit, checks drawn on itself, and the teller gives a 
receipt for them in the pass book. Does this receipt signify payment 
absolute of the checks in question, or are they received conditionally, 
that is, if found to be ‘‘ Not Good,” at the close of business, the de- 
positor agrees to have his account charged with the checks and re- 
turned to him ? 

The New York courts have held ‘‘ That the bank is at all times 
bound to know the condition of the depositor’s account, and if his 
check is offered and credit given for its amount to the person pre- 
senting it, the bank cannot afterwards recover back the amount or 
refuse to recognize the credit given, because the check proves to 
have been an overdraft.” 

But in Pennsylvania the rule is otherwise: ‘‘/The bank is merely 
a collection agent and its liability is not created until the collection 
has been completed by an actual transfer of the credit to the one de- 
positing.”’ This is also the rule in California. 

Morse on Banks says: ‘‘ If the bank pays the check in money, or 
credits it to the holder’s account, or debits that of the drawer, it can- 
not afterwards return the check and cancel the transaction on the 
ground that there were no funds to meet it. Butif the bank, proba- 
bly as happens in a majority of cases, simply takes the check without 
remark, and notes it in the depositor’s book, thus treating it in every 
respect as if it were a check upon any other bank instead of upon it- 
self, it is questionable under the authorities, whether or not these facts 
create a payment and render the bank liable for the amount of the 
deposit. ” 

Under such ruling it would, for safety’s sake, seem wise on the 
part of any bank to add a special column for checks drawn on itself. 
As a teller of a large bank, I know it is a pretty difficult matter to pick 
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out, with the rapidity with which a deposit is checked back, all the 
checks that are drawn on one’s own bank, and examine and pass on 
them as to their goodness before entering the receipt in the pass book. 
This may be done in a small institution, but in all the years that I 
have been teller no depositor has ever refused to pay for a check 
drawn on our bank, which was returned to him ‘‘ NOT GOOD” the 
same day that it was deposited, or even disputed the right of the bank 
so todo. A depositor should know from whom he receives payment 
by check, and if he should question the solvency of the drawer he has 
the privilege of presenting the check to the paying teller for either 
certification or for cash, or expressly request the receiving teller to 
state whether or not the check is good, and if the teller replies in the 
affirmative the bank is responsible for his representation, and should 
be responsible even if he has not formally certified the check. But to 
hold that the bank should at all times know the account of every de- 
positor invokes a fiction. The real intention of the parties when a 
check is deposited in a bank on which it is drawn without remarks, is 
that it be treated in every respect like checks on other banks. The 
bank is at all times bound to investigate the account upon request of 
the holder of a check, and to state whether the check is good, but be- 
yond this it seems unreasonable to hold the bank. The mere accept- 
ance by the receiving teller of the bank of a check which is drawn to 
the order of another depositor is not equivalent to a statement by the 


bank that the check is good. If, however, at the close of the day the 

depositor receives no notice to the contrary, he is entitled to assume 

that the items in question have been passed upon and found good. 
(Zo be Continued.) 


— 
GROWTH IN VALUE OF EXPORTS. 


The advance in prices, which is to a considerable extent responsible for the large 
increase in the total value of imports in recent years, is apparently also responsible in 
some degree for the increased figures of the value of exports. An analysis recently 
made by the Bureau of Statistics of the imports of 1907 compared with those of 1899 
showed marked advances in prices of imported articles and that this advance in prices 
per unit of quantity is largely responsible for the increase of over 100 per cent. in the 
total value of imports into the United States since 1899. A like analysis of the exports 
just completed by the Bureau shows also a marked advance in prices of the great 
articles forming the export trade, and indicates that, while there have been material 
increases in quantities exported, the growth of domestic exports from 1,204 million 
dollars in 1899 to 1854 millions in 1907 is due in no inconsiderable degree to advance 
in prices of the articles forming that trade. 

In attempting to determine this question of the relation between higher prices and 
the increased value of imports and exports the Bureau of Statistics has included in its 
calculations every article in which quantity and value are shown, both in the im- 
ports and in exports, and is thus able to determine the percentage of increase in stated 
value of each article in 1907 over 1899, the year 1899 being selected for comparison 
because imports have just doubled in value since that date, while exports have in- 
creased about 50 per cent in value in the same period. 





ORDER BILLS OF LADING IN COMMERCE. 


ADDRESS DELIVERED AT THE CONVENTION OF THE MICHIGAN 
BANKERS’ ASSOCIATION, JULY 10, 1907, BY LEWIS E. PIERSON, 
PRESIDENT OF THE IRVING NATIONAL EXCHANGE BANK, NEW 
YORK CITY, AND CHAIRMAN OF THE BILL OF LADING COMm- 
MITTEE, AMERICAN BANKERS’ ASSOCIATION, 


NE of the most vital questions now before our commercial interests is whether or 

not the inland Order Bill-of-Lading is to be continued in use as a basis for credit. 

If it is to be so continued, then its method of issue must be properly regulated 
and safeguarded and legislative enactment obtained to fairly protect all advancing 
value upon the security which it apparently represents; NEITHER OF THESE 
SITUATIONS NOW EXIST, NOR ARE COVERED IN THE PROPOSED NEW 
UNIFORM BILL-OF-LADING UNDER CONSIDERATION BY THE INTER- 
STATE COMMERCE COMMISSION, 

Failure to obtain such protection cannot but result in the elimination of Bills of- 
Lading as a basis for advances in the financing of every crop of importance through- 
out the United States, and necessarily throw back upon producers the entire burden 
of obtaining funds to quickly pay help and other local obligations at harvesting time. 

This situation is not fancied but real, and has been earnestly discussed by Clear- 
ing House interests at several of our most important shipping points, where considera- 
tion has been given to the advisability of recommending that advances on Bills-of- 
Lading be made only upon certain restrictive conditions. 

This condition could mean the cessation of a large percentage of shipments 
until there could be adopted some new method, very likely involving the transfer of 
all shipping operations to corporations of unlimited credit, accompanied by the elimi- 
nation of shippers of moderate means, who, to handle their operations, now depend 
upon Order Bills-of-Lading as collateral. 

DEVELOPMENT OF BILLS-OF-LADING AS INSTRUMENTS OF VALUE. 

In the early days, farm products were converted into cash through shipments to 
commission men in the centers, where, after arrival and inspection, such shipments 
were sold and proceeds transmitted direct to producer; all necessitating weeks of delay 
until funds could be made available at the originating point. 

With continued growth in each community and the wonderful developments in 
quick communication, whereby more accurate knowledge of and confidence in con- 
ditions was possible, shipping became specialized. 

Keeping pace with these developments, the demand soon arose for a method by 
which the harvests could be more readily converted into cash to relieve the strain 
upon the local communities during the crop moving period; and it is at this point that 
the Bill-of-Lading came into the situation as a medium to quickly secure funds to 
finance the crops. 

When the word “Order” is written before or after the name of the consignee, 
Clause 9 on the back of Bills-of-Lading purports to hold undelivered, pending sur- 
render of the document, all the goods represented; which clause we are now told was 
originally inserted so that the shipper could retain control of his goods until he de- 
sired their release to the purchaser. 

Relying, however, upon the apparent ability to hold the goods through the good 
faith of this clause, shippers soon commenced to draw drafts upon merchants to 
whom their shipments were made, attaching to the draft the Bill-of-Lading repre- 
senting the goods and depositing the draft in Bank for collection and credit when paid. 
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The merchant, in the center, to facilitate his shippers’ operations, and thereby 
create funds for the purchase of additional shipments, would pay such drafts upon 
presentation or arrival of the goods through confidence in Clause 9, and later, if no 
controversy arose, reimburse himself by sale of the shipment. 

With this condition working smoothly, it was but a step to induce the local bank 
at the shipping point to also place reliance in Clause 9 and give immediate credit upon 
these shippers’ drafts pending their payment by the merchant. 

At the receiving point, the custom hasalso arisen for the merchant thus becom- 
ing possessed of Order Bills-of-Lading to use the same to secure loans from his 
banker, who also places his reliance in Clause 9 to convey title and possession of 
goods for his protection. 


BENEFITS OF BILLS-OF-LADING IN FINANCING CROPS. 


I have gone into detail to illustrate how these operations have grown from small 
beginnings, and also to show the immeasurable benefit of such a method by throw- 
ing the burden of providing funds upon the shoulders of shipper, banker and mer- 
chant instead of as formerly at harvest time upon producer alone; and, at the same 
time, illustrate how closely interwoven in the Bill-of-Lading have become the interests 
of all these parties as well as the interests of the railroads. 

This illustration also shows how vital in the integrity of Order Bills-of-Lading is 
the interest of every merchant advancing funds to pay drafts pending receipt and sale 
of goods, His position is precisely the same as that of the banker making advances 
upon drafts pending their payment by the merchant, each being equally exposed to 
all of the dangers existing at the present time. 

These dangers are partially revealed in an examination of inland Order Bills-of- 
Lading, which show laxity and carelessness in issue exciting amazement as to its ac- 
ceptance as security for advances, and a study of the many legal decisions based upon 
varying points and adverse to parties holding Bills-of-Lading as security, only in- 
creases the wonder as to how such a document has ever achieved its present impor- 
tance in financing our crops. 


COMMITTEES NOW WORKING ON PROBLEM. 


Like other important situations rapidly developed, regulation of Bill-of-Lading 
has not kept pace with the tremendous growth of this country, and, recognizing this 
condition, the Interstate Commerce Commission three years ago suggested that the 
work of framing a new uniform Bill-of-Lading be undertaken by a Joint Committee 
of railroad men and shippers, which, after appointment, continued study and nego- 
tiation, has recently submitted to the Commission provisions for a uniform Bill-of- 
Lading in which ¢hezr own znterests are covered. 

This great work, s¢z// zncomplete, as respects the interest of merchants and bank- 
ers, has been achieved in a most conscientious and painstaking manner and is a vast 
improvement upon provisions in Bills-of-Lading in present use, and the thanks and 
support of the entire railroad and shipping interests are due to Chairman C. C. McCain, 
Commissioner of the Lake Lines Association, and his associates, representing the 
carriers, and Chairman John E. Wilder and his associates, representing the shippers, 
the latter being composed largely of members of the Illinois Manufacturers’ Associa- 
tion, the former representing railroads in the Official Classification Territory or the 
railroads North of the Ohio and East of the Mississippi Rivers. 

Meanwhile the Committee of the American Bankers’ Association, with the able 
legal assistance of Mr. Thomas B. Paton, Editor of the Banking Law Journal and 
member of the New York bar; Mr. R. E. L. Marshall, of the Baltimore bar, and 
Messrs. Evans Woollen and Orville Peckham, Counsel of the American National 
Bank of Indianapolis and First National Bank of Chicago, respectively, have been 
steadily at work studying the many legal decisions and legislative enactments in this 
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country and England, pronouncing for and against the interests of holders of Bills- 
of-Lading for value, and hopes that our repeated requests will accord us the courtesy 
of conferring with the Joint Committee on the phases of the document in which we 
are interested, prior to the hearing before the Interstate Commerce Commission. 

Working also for a solution of thissame problem the Commissioners on Uniform 
State Laws, the authors of the Negotiable Instruments Act, have likewise been 
framing for legislative enactment in each of the several States, provisions for a uni- 
form Bill-of-Lading ; their work now being well progressed but still incomplete. 

In the labors and educational campaign of the American Bankers’ Association 
Committee we have twice introduced Bills into Congress, upon the first of which a 
hearing of value was had over a year ago; the second not being pushed at the last 
session on account of the disability of nearly every member of our Committee, the 
short session, and a desire to await developments in the Joint Committee. 

Upon both of these bills our Committee is under obligations to members of Con- 
gress from Michigan, Senator Burrows and Representative Townsend each time 
introducing the bills and taking a deep personal interest in the measures as being of 
great value to the shipping and commercial interests of the country. 

WEAKNESSES IN ORDER BILLS-OF-LADING AS INSTRUMENTS OF 
VALUE. 

I will not take your time to go into the many causes and vast extent of losses to 
merchants and bankers in advancing upon Bills-of-Lading or attempt to discuss the 
legal and technical points surrounding the documents as instruments of value. 
These have been fully covered in the report of our Committee to the American 
Bankers’ Association last October, and in the many addresses delivered upon the 
subject during the past two years. 

It may be sufficient to state, however, that Bills-of-Lading are not negotiable at 
common law, nor have they been so made by conflicting State statutes designed to 
confer negotiability upon them, a situation prohibiting the free assignability of the 
rights to the goods of the original parties even though so attempted by Clause 9. 

The position of various State courts upon many points of liability also conflict, 
and neither the statute nor common law as interpreted by different State courts offers 
to the holders of Bills-of-Lading, taken as security for advances, the safeguard or 
protection to which they are justly entitled. 

Further than this, an element of extreme danger has been created by the highest 
courts in three States deciding that in cashing and collecting drafts to which Bills-of- 
Lading have been attached, banks were responsible for the quantity and quality of the 
shipment represented. 

Our Committee is therefore attempting to secure legislation and conditions which 
will bring order out of this chaos and permit a continuance of the present simple 
method of financing the crops without putting hardships upon any interests. 


SIMILAR SITUATION FORMERLY ON PROMISSORY NOTES. 


This situation on Bills-of-Lading as instruments of value is similar to the condi- 
tion existing upon promissory notes two centuries ago. Then, as now, the growth of 
civilization was steadily benefiting trade conditions, and creating a demand for im- 
proved facilities to replace crude methods and customs of earlier days. 

Out of this demand came the promissory note, about the year 1670, trade neces- 
sities not having been entirely met by foreign and inland bills of exchange, the only 
instruments of commerce then fully negotiable. 

Promissory notes at that time were made payable to bearer and to order, and 
issued by bankers for cash deposits, as well as by traders in ordinary transactions; 
their transfer by delivery or endorsement was frequent, and through custom they 
were accorded the same negotiable qualities as bills of exchange. 
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A conflict of decision arose, however, whenever litigation ensued, and the con- 
troversy was in 1702 brought to a crisis by two decisions pronouncing against the 
negotiability of promissory notes, and declaring the attempt to make them negotiable 
an encroachment upon the common law, invented by merchants and bankers. 

This invention, however, was one of which necessity was the mother, and in spite 
of the old school lawyers, Parliament in 1704 passed the law of Anne, which enacted 
that promissory notes “shall be assignable or endorsable over in the same manner as 
inland Bills of Exchange are or may be according to the custom of merchants.” 

The custom as to notes crystallized into law made them completely negotiable, 
their payment being based upon money, but we realize this full measure of negotia- 
bility cannot be obtained for Order Bills-of-Lading based upon merchandise of vary- 
ing values. ; 

The conditions proposed by our Committee therefore seek only to secure assigna- 
bility, giving no greater rights than those possessed by the first holder, but clearly 
defining these rights as well as the obligations of the carriers. 


POINTS OF OPPOSITION, 


Now, where and why should there be offered opposition to so desirable a meas- 
ure, the worthiness of which is unquestioned ? 


First—Its adoption will mean greater care in tne issue and redemption of Order 
Bills-of-Lading, and necessarily involve increased clerical expense for the carrier; but 
why should not with greater care be issued and redeemed these instruments of value 
which freely pass from hand to hand in the commercial life of the present day ? 


Second—Dishonest agents authorized to issue bills may through collusion 
bring loss to their employers, the railroads, who, under the legislation proposed, 
will be held liable for the acts of their authorized agents in the same manner 
as now are individuals and other corporations ; other employers, however, protect 
themselves from loss or liability for such acts through wise selection and fidelity 
bonds, and should this unfair contention hold and carriers refuse to stand back of 
and maintain the integrity of their Bills-of-Lading, surely no one should ask further 
advances by merchants and bankers upon such unsafe documents. 


NECESSITY FOR UNIFORM LEGISLATION. 


Uniform legislation on Bills-of Lading has been the dream of shippers, bankers, 
and yes, railroad men, for years; no other instrument of value in commercial life is 
so loosely drawn and recklessly issued at point of departure; or so carelessly cancelled 
at destination, and its very existence in its present form and under present conditions 
is fraught with danger to every person advancing money upon its supposed security. 

There is an absolute necessity for this condition to be speedily corrected. The 
Order Bill-of-Lading has come to stay; it is an instrument of commerce which has 
initiated a simple method of financing every crop of importance in the agricultural 
States of the Union, and its great value to the movement of our domestic commerce 
is unchallenged. 

The promissory note two centuries ago likewise initiated a method of finance, 
which, after proper legislative regulation, is to-day of immeasurable value. Why net, 
therefore, make legitimate this Order Bill-of-Lading, to-day a child of commerce, 
which, in its manhood, will bring to every producer and shipper greater facilities to 
market their products and iacreased freight receipts to every railroad ? 

In place of the derelict now in use give life to a uniform and assignable document, 
with the rights of all parties clearly defined, and every producer, shipper, banker, mer- 
chant and railroad man will rejoice. 

Now, gentlemen, other State Banking Associations have this year appointed 
Committees to work with the American Bankers’ Association Committee—other 
Committees have also been appointed by trade and mercantile associations, amd it is 
our hope that the Michigan Bankers’ Association will in the same manner lend its aid 
in this important matter. 
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WRONGFUL DISHONOR OF CUSTOMER’S CHECK. 


Bank liable to customer for injury to his credit; but not liable for damages caused by his 
arrest and imprisonment at the instigation of holder of check. 


WACHOVIA LOAN & TRUST COMPANY, 

Editor Banking Law Journal: ASHEVILLE, N. C., July 23, 1907. 

DEAR SIR :—Please advise me through your columns in reference to the following: 

A gives to B his check; check is dishonored by bank with statement “No account.” 
B has A arrested for this supposed criminal act, and A is much damaged thereby. 

It subsequently develops that check was good. Can A recover damages from 
bank based on the hurt to feelings, etc., caused by the arrest? 

To carry the question further: If B should take a stick and maim A for life, could 
A recover damages from the bank, damages measured by the extent of the maiming? 


W. B. WILLIAMSON, Cashier. 


Answer :—Our best judgment is that A cannot recover from the 
bank the damages caused by his arrest (or if physically injured by B, 
damages for such injury) because the bank’s act is only the remote 
and not the proximate cause of the injury. 

Courts in many states grant a customer whose check has been 
wrongfully refused payment, ‘‘substantial” or ‘‘temperate” and in 
some cases ‘‘punitive’” damages from the bank, without the necessity 
of his specially proving that he is damaged—injury to his credit be- 
ing presumed. But whether damage to the customer is presumed or 
he proves special damage, we do not think the courts would go to the 
extent of including his arrest and imprisonment at the instance of the 
holder of the check as an item of damage. The only case that we 
know of, wherein such damages were sought to be recovered, is Goos 
v. Bank of Commerce, decided by the Supreme Court of Nebraska (10 
B. L. J. 352). Goos recovered a verdict of $50,000 because, following 
erroneous dishonor of his check, he was arrested upon the charge of 
obtaining money under falses pretenses, was imprisoned, publicly 
disgraced, and his credit destroyed. The judgment was overturned 
because the arrest, imprisonment and disgrace were held not charge- 
able to the bank for mere refusal to pay the check, not being the 
natural results of such refusal; and that the action was maintainable 
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only as one for loss of credit resulting from the bank's refusal to pay 
the check. As these items of damage materially influence the verdict 
and the supreme court could not separate the amount awarded for in- 
jury to credit from the total, the judgment was reversed. 


COMPETENCY OF NOTARY 


Notary who is stockholder of bank, disqualified from taking acknowledgment of mort- 
gage to bank; but if a mere officer, not a stockholder, he is competent. 


Editor Banking Law Journal: WILLIAMSBURG, Iowa, July 29, 1907. 
DEAR SIR :—I would like to know if an officer of a bank can take an acknow!- 
gedgment of a mortgage to the bank as a Notary Public, also an acknowledgment of a 
release of mortgage from the bank. What is the Iowa law on the question or rather 
decisions? CASHIER. 


Answer:—The Iowa decisions are to the effect that where the no- 
tary is a stockholder of the mortgagee bank, or has an interest, direct 
or contingent, in the mortgage or its subject matter, he is disqualified 
from taking the acknowledgment of the mortgage. Butthe mere fact 
that he is an officer (not being a stockholder) does not disqualify him. 
See the Iowa decisions collected in the Banking Law Journal for Oc- 
tober 1905 at pages 762, 763. 

Concerning acknowledgment of release of mortgage from the bank, 
we find no Iowa decisions; but if the notary is a mere officer, not a 
stockholder, he is doubtless competent. Whether, if astockholder, he 
is competent to take the acknowledgment of an instrument executed 
by a corporation of which he is part owner, is an uncertain question. 


COUNTY WARRANT. 


Warrant payable out of * Bridge Fund” of County not negotiable. 


Editor Banking Law Journal: ATMORE, ALA., July 29, 1907. 
DEAR SIR:—A party comes into our place of business and presents a warrant drawn 

upon another County of the State. Said warrant is payable out of the “Bridge Fund”’ 
of said County. Suppose we cash same for face value, send to Treasurer of County 
upon which drawn, and he should return to us with endorsement “ No funds to 
credit of Bridge Fund; will very likely be some time before there will be.” 

If there is any way for payee to get this money except to hold warrant until 
there are sufficient funds in Treasury to meet same, what is it ? 

Is a paper of this kind a negotiable instrument ? If not, to what extent are en- 
dorsers liable ? 

You can readily see that I am a little mixed on this subject. Have been reading 
some articles on negotiable and non-negotiable instruments, and have come to the 
conclusion that I know very little about either. CASHIER. 


Answer.—A warrant ‘* payable out of the bridge fund ” of a cer- 
tain county is not a negotiable instrument, as it is not absolutely 
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payable at all events, but its payment depends upon the contingency 
of there being moneys in the bridge fund out of which the warrant 
can be paid. The indorser of such a warrant would not be held liable 
until the existence of sufficient funds to the credit of the bridge fund 
and the refusal of the treasurer to pay the warrant, and the statutes 
of Alabama prescribe a particular manner in which an indorser of 
non-negotiable paper shall be charged. A bank should not purchase 
paper of this kind without knowing more about it and the chances of 
payment. We see no way to obtain the money except to wait, unless 
the drawer of the warrant has a valid and enforceable claim against 
the county and the holder of the warrant can obtain same by assign- 
ment. 


VOLUNTARY LIQUIDATION OF NATIONAL BANK. 


A Texas case in which majority are charged with freezing out minority stockholders. 


FIRST NATIONAL BANK, 
Editor Banking Law Journal : SHINER, TEXAS, June 14, 1907. 

DEAR SIR:—A case that will be of interest to bankers and stockholders of na- 
tional banks is now pending in the courts of Texas that you may wish to record in 
your columns, and the facts inthe case are substantially as follows: 

Wm. Green and Philip Welhausen, of Shiner, Texas, owning 55 shares of the 
First National Bank, of Yoakum, brought suit against the directors of that bank, who 
held two-thirds of the stock and voted the bank into voluntary liquidation for the 
purpose of acquiring the stock or non-residents. Upon liquidation a new bank was 
organized, under the name of the Yoakum National Bank, in which the non-residents 
were excluded from getting stock, and in the petition plaintiffs (non-residents) al- 
leged a conspiracy to freeze out the minority, a consolidation of the business of the 


First National and Yoakum National and pray for their pro rata part of the stock 
in the Yoakum National. 

To the petition the defendants demurred, and the demurrer was sustained by the 
district court, and has now been appealed. 

As a subscriber of the JOURNAL, I would like to read your opinion on the case, 
and I shall take pleasure in reminding you of the opinion of the higher courts when 
rendered. Yours truly, PHILIP WELHAUSEN. 


Answer.—We should prefer to wait and publish the opinion of the 
Appellate and Supreme Courts of Texas upon this litigation rather 
than express our opinion now. The national bank act gives two-thirds 
of the stockholders power to close up a national bank. Section 5220 
of the United States Rev. St. provides: ‘‘ Any association may go 
into voluntary liquidation and be closed by the vote of its share- 
holders owning two-thirds of its stock.” But it would seem that this 
action should be honestly done, in good faith, and not for the purpose 
of freezing out a minority from a valuable good will by a preconceived 
scheme or conspiracy to organize a new bank, exclude the minority 
from ownership therein and purchase the assets of the old bank; and 
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that a court of equity would grant relief in a proper case. We are not 
presuming to know the precise facts in the present case. 

An instructive case upon the general subject is First National Bank 
of Centralia v. Marshall, 20 Ill. App. 440. There a// the stockholders 
voted a national bank into voluntary liquidation. All but one united 
in organizing a new national bank under a different name which pur- 
chased the assets of the old bank; the one stockholder was crowded 
out because he was distasteful to the majority and had previously es 
tablished a competing state bank in the same town. The omitted 
stockholder had accepted dividends from the proceeds of nearly the 
entire assets of the old bank. He filed a bill charging that the 
change of organization was for the purpose of ‘‘ freezing him out.” 
The appellate court reversed a decree in his favor, holding that by 
accepting his share of the proceeds of the old bank, knowing that 
the greater part of the assets were sold to the new bank, he was 
estopped from claiming the right to be a stockholder in the new bank 
and to share in its earnings. 


BANK OFFICER AS NOTARY. 


No decision in Wisconsin whether bank officer, not a stockholder, is competent to 
act as notary in taking acknowledgment of mortgage to bank; other state courts hold 
him competent ; but in 1905, Wisconsin legislature passed act validating past acknowledg- 
ments of this character, thus inferring incompetency. Where a stockholder, most courts 
hold notary incompetent. 


STATE BANK OF WONEWOC, 
Editor Banking Law Journal: WONEWOC, WIS., July 25, 1907. 

Dear Sir:—Will you please answer in your columns the following : 

Is an officer of a bank or other corporation in Wisconsin, who zs not a stock- 
holder, competent as notary, to make acknowledgments of mortgages or deeds 
running to the bank or corporation ? 

We find in the JOURNAL for October, 1905, decisions for several states, and we 
think you answered this question once as to stockholders, but we fail to find any- 
thing just touching this case. Very respectfully yours, C. E. WOLFENDEN. 


Answer.—We are unable to find that the Supreme Court of Wis- 
consin has ever passed upon the question of the competency of a 
notary, whether a mere officer or both an officer and stockholder of a 
bank, to take the acknowledgment of a mortgage running to the 
bank. According to the decisions elsewhere, where a notary is a mere 
officer, he is competent and his acknowledgment is valid; where he 
is a stockholder, his proprietary interest makes him incompetent ac- 
cording to many of the courts, yet a few have held him competent 
though a stockholder. 

But in 1905 by chapter 142 of the laws of that year, the Legisla- 
ture of Wisconsin passed the following ‘‘act to legalize acknowledg- 
ments and the recording of conveyances to or from corporations which 
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are invalid by reason of having been ackowledged before an officer or 
a stockholder of such corporation.” It provides : 

‘* Every instrument in writing, made prior to the tak- 
ing effect of this act, purporting to convey real estate to 
or by any corporation, and which shall have been signed, 
witnessed and sealed according to the laws of this state 
in torce at the time of the making of such instrument, 
the acknowledgment to which shall be defective or invalid 
by reason of having been taken before an officer or stock- 
holder of such bank or corporation is hereby declared, so 
far as the same is defective or invalid by reason there- 
of, to be and to have been a full and perfect conveyance 
and acknowledgment of the real estate therein described 
and as therein purported to be conveyed, and the record 
thereof, heretofore made, is hereby declared to be and to 
have been legal and valid, and every such instrument and 
acknowledgment thereof, as hereinbefore stated, together 
with the record of the same, shall be receivable in evi- 
dence with the same force and effect as if the same had 
been acknowledged by any other person duly author- 
ized to take acknowledgments as precribed by law; pro- 
vided, that this act shall not affect any pending suit or 
proceeding or the right, title or interest of any purchaser 
in good faith and for value, without notice.” 


This act took effect May 3, 1905. It isretroactive solely. It ap- 
plies to and validates only prior acknowledgments and conveyances 
of real estate not valid ‘‘by reason of having been taken before an 
officer or stockholder” of a bank orcorporation. This is significant 
of the legislative mind concerning the invalidity of such acknowledg- 
mentsand whether it would be controlling upon the courts should 
any future case arise where a mortgage to a bank was acknowledged 
before an officer not a stockholder, is a question not free from 
doubt. The courts in other states quite uniformly hold that a notary, 
who is a mere officer of a bank and not a stockholder, is competent 
to take the acknowledgment of a mortgage running to the bank of 
which he is such officer; and probably the Wisconsin Supreme Court 
would hold likewise, despite the inference conveyed by this legisla- 
tion that such acknowledgments are invalid. It would not be safe, 
however, in any event for a notary who owns stock in a bank in 
Wisconsin to take the acknowledgment of a mortgage running to the 
bank for, as already said, a majority of state courts that have passed 
upon the question have declared such acknowledgments invalid. 

The above act of 1905 excludes pending litigation from its oper- 
ation. We have made careful search but find no record of any de- 
cision of the Supreme Court involving a notary’s acknowledgment in 
a case such as contemplated by the act, which has been rendered 
since the enactment of this legislation; nor are there any prior Wis- 
consin decisions that we can find. 

We think it would be wise for the bankers of Wisconsin to advo- 





666 THE BANKING LAW JOURNAL. 


cate the enactment, by the next state legislature, of the law drafted 
and recommended by the Standing Law Committee of the American 
Bankers’ Association which makes a notary competent to take ac- 
knowledgments and make protests in banking transactions, whether 
he is an officer or both an officer and stockholder, of the bank involved. 


CHECK TO JOINT PAYEES. 


Should not be paid except on indorsement of both, unless one authorized by the other to receive payment 


Editor Banking Law Journal: , OHIO., August I, 1907. 
DEAR SIR :—Thomas Jones presents to us for payment a check drawn on us 
payable to Thomas and Peter Jones. We know the parties to be brothers. Are we 
safe in paying the money on the indorsement of Thomas, or should we also have 
Peter’s indorsement ? INQUIRER, 


Answer.—The parties not being partners, it is necessary for both 
to indorse, unless one has authority from the other to indorse and re- 
ceive payment. Payment to Thomas alone, without knowledge whether 
Peter had authorized him to collect, would be at your peril. Peter 
might deny that his brother had his authority and if Thomas failed to 
account to him, he could hold the bank in damages. 


ACTION ON FORGED CHECK. 


Editor Banking Law Journal : , NEW YORK, August 2, 1907. 
DEAR SIR:—A bank in New York pays a forged check and charges amount to 
its customer. Bank is ignorant of forgery and customer does not discover same. 
How long does bank remain liable to customer, assuming latter should finally detect 
error and call on bank for the money ? TELLER. 


Answer.—Under the law of New York, the bank’s liability to its 
customer in such a case is limited to one year from the time it returns 
the forged check to the customer as a voucher. If the customer does 
not notify the bank within that time, then its liability ends; butif the 
customer does notify the bank within the year and demand return of 
the money, then six years after demand. 





SAFE AND VAULT LOCK COMBINATIONS EASILY 
STOLEN. 


HOW IT IS DONE. 


FROM WALTER MUELLER, DIRECTOR THE BANNING COMPANY, NEW YORK. 


F all safe and vault locks but 5 per cent. are equipped with protective devices de- 

signed to make it impossible for an outsider to gain access to the combination, 

This is the startling explanation put forward of the constantly recurring and increasing 
number of “inside” safe robberies. 

Until recently, these devices were of so complicated a nature that the safe makers 
applied them only where the property at stake was so large as to make a complicated 
protection betterthan none at all. In all other cases their policy has been to suppress 
as far as possible, general knowledge of the weakness of their locks, hoping thereby 
to avoid annoyance and expense, not only to their customers, but to themselves as 
well. Any safe dealer or detective agency will admit these facts upon questioning. 

The fact that so few locks are protected at their weakest point, the back, makes 
it possible for anyone with but a slight knowledge of locks to steal the combination 
within two minutes when the door is open, no tools being needed, save a screw 
driver or its equivalent. The process is so simple as to put the safe at the mercy of 
almost any person who may be at hand when it is left momentarily unguarded. 

A large proportion of safe and vault robberies are what are known as “inside 
jobs”; that is, work not of professional cracksmen, but of dishonest employees and 
others who have learned the combination of the locks. Often such thefts are com- 
mitted repeatedly without detection, even changing the combination failing to stop 
them. When the offender is finally caught the owner is at a loss to know how he 
became possessed of a secret supposedly well guarded. 

It is popularly supposed that safe experts are enabled to “pick” combinations 
through the possession of an unusually delicate sense of touch or hearing. This 
however, is an error. No modern safe lock can be “picked” from the outside. The 
popular belief arises from the fact that safe manufacturers, for their own convenience 
before sale, set the combinations at certain stock numbers and the customer fre- 
quently neglects to change the combination after purchase. The expert knows also, 
by experience, the numbers which are likely to be chosen by the owner, and there- 
fore, can frequently open a safe by merely trying. over a series of much-used com- 
binations. 

Ninety-five per cent. of all modern safe locks are of three general types, for 
obvious reasons here referred to as A, B, and C. In type A the back of the lock is 
removed by undoing a screw thereby exposing the tumblers. These tumblers are 
watched, while the knob is being rotated, till the notches in the tumblers are lined up 
in their proper positions. As each notch comes into place, the number on the dial is 
read off. This is the slowest type of combination to steal, the process requiring about 
two minutes. 

Intype B, the back cover is removed as in type A (undoing either one, two or 
three screws) but it is not necessary toturn the dial. The tumblers, themselves, are 
graduated and numbered, and a mark on each tumbler points to the numbers at which 
it is set to unlock. The tumblers are instantly removable, and can be examined, re- 
placed, and a cover screwed on in about one minute. 

Type C has a slot in the back cover in which a knife blade, flat key, or piece of 
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wood is inserted while the knob is being rotated. As the instrument sinks into each 
notch in the successive tumblers, the corresponding number is read on the dial. By 
this means the combination can be read in as little time as 30 seconds—obviously as 
well by anyone as by the owner. It will be seen that the screws in Types A and B 
and the slot type in C are vulnerable points, and unless protected against prying eyes, 
at the mercy of any dishonestly inclined person. 

Where locks are covered by a fire plug or at the back plate of the door, which is 
seldom the case, the time necessary to gain access to them is increased only slightly. 


——_—_s3 


“REASONS FOR INVESTMENT IN CALIFORNIA.” 


This is the title of a handbook just issued by The California Promotion Com- 
mittee, which has headquarters in San Francisco. This booklet of five thousand 
words, is a complete epitome of what California has to offer now and what its possi- 
bilities are in the future. There is a series of most interesting comparisons mede 
with nine Eastern states, showing that while California is tenth in per capita per 
mile population it runs close to the top in production and financial matters. 

Beginning with a typographical description of the State, the handbook touches 
on climate, soil, rivers, harbors, raw materials, cheap fuel, leading up to statistical 
tables showing production of mines, forests, agriculture and manufacturing, and then 
comparing these with similar productions in New York, Pennsylvania and Ohio com- 
bined, as these three states nearly equal in area the one State of California. Taking 
the productions of these states as a basis the showing of California's possibilities are 
such as to astonish the reader. 

What the State’s productions mean in a financial way is shown by bank deposits, 
harbor receipts, bank clearings, real estate sales, mortgages and releases, all of which 
are tabulated in concrete form, and from these natural deductions are drawn show- 
ing what it means for the man who has money to invest in any enterprise. 

Taken as a whole, the booklet is a most valuable reference work, as it gives Cali- 
fornia conditions in a complete form without redundancy of argument. It states 
facts and lets the investor draw his own conclusions. 


S33 


GROWTH IN VALUE OF IMPORTS. 


The apparent increase of more than 100 per cent. in imports into the United 
States since 1899 seems to be largely due to an advance in prices abroad of the 
articles imported. While there has been more or less actual increase in the quantity 
imported of most of the principal articles forming the import trade, an analysis just 
being made by the Bureau of Statistics of that trade in 1907 compared with that of 
1899 indicates that the increase in the total value cf imports islargely due to advance 
in prices of the principal articles forming the bulk of importations into the United 
States. 

This analysis, which is being made both of imports and exports, includes every 
article imported or exported in which the quantity as well as the value is stated in the 
monthly returns made to the Bureau of Statistics, and of which the average valuation 
per unit of quantity can thus be determined by dividing stated quantity into stated 
value. A comparison of the import and export prices per unit of quantity in 1907 
with those of the earlier years thus gives an opportunity to determine to what extent 
the increase in total value of imports or exports is due to increased quantities, on the 
one hand, or to advance in prices, on the other. 





NOTICES OF NEW BOOKS. 


BOOK NOTICES. 


AMERICAN RAILWAYS AS INVESTMENTS. A Detailed and Comparative Analysis of 
all the Leading Railways from the Investor’s Point of View; with an Intro- 
ductory Chapter on the Methods of Estimating Railway Values. By Carl 
Snyder. New York: The Moody Corporation, 1907. 


This is a valuable book of nearly 800 pages, its aim being to provide the general 
investor, the banker and the investment broker with the means whereby he may judge 
intelligently and readily, so far as the accessible facts will permit, of the value of the 
securities of the different railroads passed under review. The volume covers the 
operations of nearly 200,000 miles of road, or about 90 % of the total of the country. 
Following the introductory chapter on the methods of estimating railway values, the 
different railroads are taken up in detail, the exposition following this general scheme : 
importance and notable characteristics; history; territory (mileage, etc.) ; ownership 
(directors, number of shareholders); affiliations (community of interests); capitalization 
(including rentals, leases, etc.); value of equities owned; style of capitalization; in- 
crease of capitalization from 1900; character of traffic (passenger earnings. etc ); 
stability of earnings; maintenance (amount of extra work, etc.) ; improvements from 
earnings; surplus earnings; dividend record (and “rights’’); the balance sheet, profit 
and loss account; investment value (price and yield). 

The present work is different from the ordinary manual and the author has aimcd 
so present an exposition which any reader may follow witn understanding, although 
he may have never seen a railroad report or never purchased a railroad bond or share 
of stock. 


FIFTY YEARS OF BANKING IN CHICAGO. 1857-1907, By William Hudson Harper 
and Charles H. Ravell. Chicago: The Merchants Loan and Trust Company. 


On June 10, 1907, the Merchants Loan and Trust Company, of Chicago, completed 
50 years of corporate existence, being the first Chicago bank to reach the half-century 
milestone. These 50 years have been marked by wonderful progress in all lines of 
commercial activity, and by great changes in banking and financial systems to keep 
pace with business needs. 

This handsome book of too pages has been issued by the Merchants Loan and 
Trust Companyin commemoration of its fiftieth anniversary and half-century of public 
service. Inits five chapters the book treats of (1) the bank’s administration and de- 
partments; (2) origin and early history of the Merchants Loan and Trust Company; 
(3) the bank after the Chicago fire of 1871; (4) men and acts of an important era, 
1871-1907; (5) early banking in I[Ilinois. The book is finely illustrated and is highly 
interesting and instructive. 

SS 


THE ‘*BURROUGHS” CONVENTION. 


Two hundred and fifty salesmen of the Burroughs Adding Machine Company 
with their families held their second convention at the grounds of the Burroughs plant 
in Detroit, during the week beginning Monday, July 1st. The convention combined 
social pleasures and business improvement. Educational tours of the factory were 
made by all the members of the convention, divided into small groups and accom- 
panied by guides and every salesman was given a thorough understanding of all the 
vast details of the work; and was shown the new machines and all the inventions and 
improvements of the past two years. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending August 11, 1906, and August 10, 1907, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers’ 
Mechanics & Traders’... 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 


People’s 
Nat. Bank of N. America. 


Metropolitan Bank....... 
Corn Exchange 


Importers & Traders’ Nat 
National Park 


Fourth National 

Second National 

First National 

Irving National Exchange 
Bowery 

N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis... 
West Side Bank 
Seaboard National 

First National, Brooklyn. 
Liberty National......... 
N. Y. Produce Exchange. 
New Amsterdam National 
State Bank 

Fourteenth Street Bank... 


Totals 





| 


$ 17,969,000) 


$1,059,682, 300 


Loans, 


1906. 


21,666,000 
11,726,200 
21,841,000 
22,323,600) 
6,305,000 
158,550,600 
24,784,000 
6,145,000 
8,310, 300 
2,464,300 
6,828,000 
5,436,700 
26,710,600) 
138,434,300 
20,925,600 
3,284,500 
5,685,200 
2,227,700 
14,919,800 
51,577,900) 
18,891,600} 
3+456,800) 
7,343,800) 
10,054,400) 
35,274,000 
9,657,700 
23,657,700 
70,187,000) 
1,209,700) 
18,889,000) 
9,958,000) 
88,463,400) 
9,608,800) 
3.536,000) 
5,037,900} 
3,915,200) 
51,628,800! 
9,755,800 
3,426,100 
4,399,500 
13,359,300 
7,623,900 
2,905,000 
9,760,000) 
4,253,000 
14,883,000 
4,593,000 
10,827,100 
6,286,700) 
5,745,800) 
12,979,000 





$ 17,751,000 


Loans, 
1907, 
24,500,000) 
13,771,200) 
21,747,000) 
21,532,700 
7,868,000) 
160,850,100) 
25,633,000] 
5,798,900, 
8,342,500) 
2,224,600} 
16,412,000) 


6,041,900) 
26,647,900 
139,629,200 
19,836,000 
3,171,500) 
5,412,800} 
2,086, 300} 
15,734,700) 
53,910,700) 
20,571,300 
3,801,000 
7,400,200 || 
10,598,200) 
38,038,200 | 
10,525,500 | 
25,287,700)| 
74,143,000 | 
1,295,400 | 
18,291,400)| 
9,621,000 )| 
94,179,500)| 
14,838,000) 
3,270,000} 
5,169,600, 
3,831,700 | 
51,297,900) | 
9,830,200 || 
3+542,800 | 
4,661,600 
13,212,300)| 
7,576,200 | 
2,943,200 | 
9.463,800 | 
3,97 5,900 | 
15,707,000 
4,336,000 || 
12,424,400 || 
6,476,200) | 
4,483,900 
13,587,000 
7,172,100)| 








$ 16,180,000} 


Deposits, 
1906. 


26,324,000 
14,555,700 
22,061,000 
23,472,200 

5,185,000 


148,792,900 
23,433,000 
6,565,200 
6,014,100 
2,520,400 
7,523,000 
6,115,00c 
18,603,700 
116,641,200 
17,781,300 
3,459,500 
5,695,000 
2,664,000 
14,315,000 
60,604,400 
18,891,500 
3:7 $2,500 
7.112,400 
10,327,900 
43,155,000 
9,024,300 
20,600,000 
80,281,000 





NS 





14,905,000) 


t Deposits, |Per Cent. of 
Dec. 


1907. 


$ 15,795,000 


28,000,000 
15,295,300 
21,833,000 
21,992,100 

7,165,000 


141,998,900 





24,406, 300 
5,929,c00 
5,706, 100 
2,037,200 

19,220,000 


6,210,900 
18,935,500 
115,982,10C 
15,406,800 
3,386,300 
5,267,200 


2,460,600) 


14,988,000 
63,786,000 
20,008,800 

4,059,300 

7,107,000 
10,537,100 
43,677,000 
10,998,300 
22,110,000 
84.735.000 

1,436,900 
17,744,300 

8,972,000 
79,551,500 


14,308,000) 


3,500,000 
6,247.700 
3,703,100 

55-554,000 

10,682,200 
3,873,800 
5,689,800 

14,003,000 
7.514.700 
2,932,100 
9,001,100 
4,308,000 

18,090,000 
3,936,000 

10,646, 100 
7,591,400 
5.304.600 

15,722,000 
7,418,500 





| 











'$1,110,453,300 '$1,05 


+t United States Deposits included, $27,795,800. 
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